
ARTIFICIAL INTELLIGENCE AND 
LEGAL MERIT ARGUMENTS 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

James Palmer 
Balliol College 

University of Oxford 



 ii 

Artificial Intelligence and  
Legal Merit Arguments 

 
James Palmer, Balliol College. 

 
 

ABSTRACT 
 
 In this thesis I develop a structural model of legal merit argumentation and assess 
its potential as a framework for designing artificial intelligence applications in the 
legal domain. 
 

I first consider the suitability of two existing formal logic-based paradigms for the 
design of legal knowledge-based systems: rule-based logic and argumentation 
frameworks.  I argue that because formal logic downplays the openness, 
indeterminacy and contestability of legal reasoning, and imposes an impoverished 
standard form for representing legal arguments these frameworks are of limited 
practical use.  In response, I argue that legal reasoning should be seen as an instance of 
practical argumentation. 
 

Legal merit arguments argue for or against a contested legal outcome on the basis 
of its substantive desirability.  In this thesis I argue that they are worthy of attention in 
artificial intelligence and law for two reasons.  First, they are a common part of legal 
discourse, arising whenever the answer to a legal dispute is neither straightforward nor 
obvious (as is often the case).  Second, despite their superficial diversity, legal merit 
arguments are based on a relatively small set of stereotyped “argument-bites” which 
are linked by characteristic relationships of support and opposition.  This structure 
provides a powerful index for their storage and retrieval, and helps circumvent many 
of the problems of common sense reasoning and natural language understanding 
which would otherwise arise. 
   

These ideas are illustrated by LARA.  LARA is a “Legal Argument Research 
Assistant” notable for: (1) focussing on argument generation rather than legal 
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decision-making; (2) using a rich Toulmin-based semi-formal standard form to 
represent legal merit arguments; and (3) modelling meta-level “argument operators” to 
manipulate and reason with these arguments.  I demonstrate LARA with respect to duty 
of care arguments based on the relationship between the plaintiff and the defendant in 
a negligence case.  It is shown that LARA is capable of generating relevant arguments 
and finding illustrative quotes while avoiding problems of information overload 
typically associated with full text legal information retrieval systems such as LEXIS 

and WESTLAW. 
 
In this thesis I draw upon ideas from structuralism, practical argumentation, 

cognitive science and narrative theory to produce a rich model for the computational 
storage and retrieval of legal merit arguments.  My basic conclusion is that this model 
is a useful paradigm for the future development of artificial intelligence applications in 
the legal domain. 
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PREFACE 
 

It is a commonly observed feature of the law that legal disputes often, and perhaps 
typically, admit cogent and legally valid arguments to be made for both sides.  When 
the legal rules and past cases fail to clearly determine the answer, recourse is 
characteristically made to legal merit arguments about the desirability, or otherwise, of 
the competing outcomes.  The amenability of such arguments to computational 
modelling is a largely unexplored aspect of the intersection between artificial 
intelligence and legal reasoning.  Applying the twin perspectives of jurisprudence and 
computer science, in this thesis I have developed a theoretical model of legal merit 
argumentation which emphasises the stereotypical nature of such arguments and the 
characteristic relationships of support and opposition which exist between them.  I 
argue that legal merit arguments are based on a relatively small set of stereotyped 
“argument-bites” which, like a child’s lego blocks, are used again and again to form 
new arguments in many different contexts and combinations.  The basic conclusion of 
this thesis is that this structural model is a useful paradigm for the development of 
artificial intelligence applications in the legal domain. 

 
Four preliminary points about this thesis should be noted.  First, the account of 

legal reasoning presented here is a descriptive account which highlights the 
argumentative nature of legal discourse, the importance of legal merit arguments and 
the striking relationships of support and opposition which exist between them.  No 
normative evaluation of these practices is intended.  Second, where I draw upon 
concrete examples of legal arguments from actual cases, the law is stated as at 14 
November, 1997.  The examples used are intended to illustrate the kinds of arguments 
made across different common law jurisdictions rather than provide a definitive 
account of the law in any particular jurisdiction.  Third, where I have quoted from 
North American cases and academic works I have retained the original spellings.  
Finally, my citations follow the conventions set out in THE BLUEBOOK: A UNIFORM 

SYSTEM OF CITATION (Harvard Law Review Association et al., 15th ed. 1991). 
 
I would like to take this opportunity to acknowledge a number of people who have 

contributed to this thesis.  First, I would like to express my gratitude to Professor 
Colin Tapper for his guidance and constructive criticism as the supervisor of this 
thesis.  His good humour and wisdom have added tremendously to my experience in 
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Oxford.  Second, for leaving me with far fewer errors to take responsibility for than 
would otherwise be the case, I would like to thank Demetra Koutsoukos, Graham 
Stoute, Jason Herrick, Jenny Cooper, Jonny Steinberg, Samantha Besson and Tim 
Clarke, each of whom proofread parts of this thesis.  Third, I am grateful for the 
valuable feedback I received on papers delivered at the Tenth International Conference 
on Legal Knowledge Based Systems, JURIX-97 (Amsterdam, December 1997) and 
the Sixth International Conference on Artificial Intelligence and Law (Melbourne, July 
1997).  These papers form the basis of Chapters 3 and 5 of this thesis respectively.  
Fourth, the financial support for this research came from a William Georgetti 
Scholarship, a Shirtcliffe Fellowship, an Oxford Overseas Bursary and an Overseas 
Research Students fees award.  I am grateful for these grants and also for the support 
provided by Balliol College.  Finally, I would like to thank my parents for their love, 
support and encouragement during this project and at all other times in my life. 
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I. INTRODUCTION 
 

Artificial Intelligence (“AI”) is the science of programming machines to do things 
that would require intelligence if done by a human being.1  This thesis addresses 
various theoretical and practical issues which arise when AI techniques are applied to 
legal reasoning.  By legal reasoning I mean thought, argument and decision-making 
about legal disputes through the application of legal materials, such as rules, cases, 
principles and policies, and certain characteristic reasoning techniques, such as 
deductive logic, informal logic and analogical reasoning.  In particular, I am interested 
in the canonical style of legal reasoning contained in appellate court decisions from 
common law jurisdictions such as England, Scotland (a mixed common and civil law 
system), the United States, Canada, Australia and New Zealand.  

  
The ultimate goal of this thesis is to put forward and evaluate a new paradigm for 

the creation of AI applications in the legal domain.  Any research along these lines 
must address a number of fundamental questions, the most important of which is 
“What aspects of legal reasoning should be modelled and how will they be 
implemented computationally?”  The paradigm developed in this thesis is a model of 
legal merit argumentation, that is, a model of principle and policy-based arguments 
which address the substantive desirability of particular legal outcomes.  In modelling 
legal merit arguments I emphasise the need for both a rich standard form for 
representing such arguments and a framework capable of utilising the structural 
relationships of support and opposition which exist between them.  These ideas are 
developed in this thesis and illustrated by LARA, a computer application which I have 
designed and programmed.  “LARA” is short for Legal Argument Research Assistant.  
LARA is a computational implementation of the theoretical model of legal merit 
argumentation presented in this thesis.  The domain upon which it is currently 
instantiated is that of arguments pertaining to the existence of a duty of care in the 
context of negligence liability.  

 
Section A of this introductory chapter positions this paradigm of legal merit 

argumentation within the existing body of AI and law research and Section B 

                                                
1 See generally Marvin L. Minsky, Introduction, in SEMANTIC INFORMATION PROCESSING 1, 1 

(Marvin L. Minsky ed., 1968); and PATRICK H. WINSTON, ARTIFICIAL INTELLIGENCE (3rd ed. 1993). 
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describes the overall structure of this thesis.  The chapter concludes, in Section C, by 
addressing a prefatory issue which emerges from time to time within the AI and law 
community: “What is the appropriate role for jurisprudence within AI and law 
research?”  
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A. The Position of this Thesis within the Field of Artificial Intelligence 
and Law Research 
 

In the 1950s the early pioneers of AI announced that computer systems capable of 
performing tasks which until then had been uniquely associated with human 
intelligence now existed and would soon exhibit human-like competence across broad 
fields of intellectual endeavour.2  One of the tasks singled out as likely to lend itself to 
automation was that of legal problem solving.  It was seriously envisaged that an 
impartial “judgment machine” with the ability to “answer any question put to it over a 
vast field of law” would emerge almost as a matter of course.3  Harold Lasswell, for 
example, pictured the creation of a judicial bench made from silicon and steel:4  

 
When machines are more perfect a bench of judicial robots … can be constructed.  
The machine would apply a system of “weights” to allegations of fact made by parties 
to a controversy, and also to the justifications advanced in support of the claims put 
forward by the participants.  Litigation can proceed by counsel for the plaintiff and 
the defendant pressing buttons that translate their cases into the physical signs built 
into the machine. 

 
In many ways, AI research had its heyday between the late 1950s and the late 

1970s.  Early work in AI met with success.  Applications capable of proving theorems 
in pure logic,5 playing games such as drafts,6 manipulating and conversing about 
objects in micro-worlds of coloured blocks and boxes,7 and advising with an expert 

                                                
2  See, for example, Herbert A. Simon & Allen Newell, Heuristic Problem Solving: The Next 

Advance in Operations Research, 6 OPERATIONS RESEARCH 1, 6 (1958).  
 
3 Lucien Mehl, Automation in the Legal World: From the Machine Processing of Legal 

Information to the “Law Machine”, in 2 MECHANISATION OF THOUGHT PROCESSES 755, 759 and 768 
(1959).  

  
4  Harold D. Lasswell, Current Studies of the Decision Process: Automation versus Certainty, 8 

WESTERN POL. Q. 381, 398 (1955).  See also Mehl, id.; and Anthony D’Amato, Can/Should Computers 
replace Judges?, 11 GA. L. REV. 1277 (1977).  

 
5 See DANIEL CREVIER, AI: THE TUMULTUOUS HISTORY OF THE SEARCH FOR ARTIFICIAL 

INTELLIGENCE 44-50 (1993).  
 
6 See A.L. Samuel, Some Studies in Machine Learning Using the Game of Checkers, in 

COMPUTERS AND THOUGHT 71 (E.A. Feigenbaum & J. Feldman eds., 1959). 
 
7 See TERRY WINOGRAD, UNDERSTANDING NATURAL LANGUAGE (1972). 
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level of competence in areas such as medical diagnosis and chemical analysis,8 soon 
appeared.  

 
The successes achieved could not, however, be generalised into robust versatile 

intelligent machines operating across a broad range of activities.  In particular, 
domains calling for the use of common sense reasoning and natural language 
understanding proved to be a huge stumbling block.9  The task of building computer 
programs which could, for example, translate from one language to another or even 
understand simple stories, proved much more complicated than the early pioneers had 
envisaged.10  To appreciate some of the problems involved, consider the following 
simple story: 
 

As Sally left, Sarah started to cry and threw her bag at the wall.  It hit the table and 
knocked over her soldiers. 

 
Understanding the story involves integrating the information given explicitly with 

a vast pool of common sense knowledge in order to create a mental impression of the 
event described.  This picture allows questions such as “How old is Sarah?” to be 
answered with ease.  Although the story is silent about her age, most people would 
infer she is a young girl, perhaps between two and twelve.   

 
Programming a computer to answer the same question would be a daunting task.  

Consider the background knowledge which must be applied to gain this impression of 
Sarah’s age.  To know that Sarah is a person requires knowledge about the kind of 
things that are called Sarah, throw bags, live in houses and own soldiers.  To know 
that Sarah lives in a house requires knowledge about where one finds walls and tables.  
To know that Sarah is a young person requires knowledge about the usual age of 
people who get upset with their friends, throw bags when they are upset and own toy 
soldiers.  To know that the soldiers were toy soldiers requires knowledge about what 
                                                

8 See E.H. SHORTLIFFE, COMPUTER BASED MEDICAL CONSULTATIONS: MYCIN (1976); and R. 
LINDSAY, B. BUCHANAN, E. FEIGENBAUM & J. LEDERBER, APPLICATION OF ARTIFICIAL INTELLIGENCE 
FOR ORGANIC CHEMISTRY: THE DENDRAL PROJECT (1980).  

 
9 The unfulfilled promises of AI have been chronicled by JACK COPELAND, ARTIFICIAL 

INTELLIGENCE (1993); CREVIER, supra note 5; and HUBERT L. DREYFUS, WHAT COMPUTERS STILL 
CAN’T DO (MIT Press 1992) (1979). 

  
10 See DREYFUS, supra note 9, at 57-62; and COPELAND, supra note 9, at 98-100. 
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kinds of soldiers there are and which kind is found on tables, owned by people and 
knocked over by bags.  To know that the “it” that hit the table was the bag (rather than 
Sarah, Sally or the wall) requires knowledge about the use of “it” to refer to objects 
rather than people and knowledge about the relative likelihoods of a table being hit by 
a recently thrown bag versus being hit by a previously inert wall.  To know that the 
soldiers were knocked over by the bag requires causal knowledge about throwing, 
hitting and knocking over.  To know that the soldiers belonged to Sarah (rather than 
Sally) requires knowledge about where people keep things that they own and whether 
the person who lives in a room or her visitor is most likely to leave first.  And so on, 
and so on …  

 
This background knowledge is all so simple that it is applied without conscious 

thought.  Yet the assumptions just spelt-out are only a minute fraction of the total 
knowledge which would have to be programmed into a computer for it to behave with 
human-like competence in natural language understanding and common sense 
reasoning.  This is why “it is much easier to write a program to carry out abstruse 
formal operations than to capture the common sense of a dog.”11  No simple way has 
been found to store and access such knowledge nor are the prospects bright.12  

 
The path taken by AI and law research over the last two decades is best understood 

against this background.13  The vision of a super-human judgment machine of broad 
reach is no longer an important guiding light.  In particular, within the sub-field of AI 
and law research which addresses the nature of legal reasoning there has been a broad 
shift in emphasis from producing legal “expert systems” designed to autonomously 
solve legal problems,14 to developing Legal Knowledge-Based Systems (“LKBSs”) 
                                                

11 TERRY WINOGRAD & FERNANDO FLORES, UNDERSTANDING COMPUTERS AND COGNITION 98 
(1987).  

  
12 CYC is one project attempting to hand-code the millions of assertions that constitute our 

consensus reality.  For a description of the project and the problems it faces, see COPELAND, supra note 
9, at 102-120. 

  
13 For overviews of the field see Edwina L. Rissland, Artificial Intelligence and Law: Stepping 

Stones to a Model of Legal Reasoning, 99 YALE L.J. 1957 (1990); and JOHN ZELEZNIKOW & DANIEL 
HUNTER, BUILDING INTELLIGENT LEGAL INFORMATION SYSTEMS: REPRESENTATION AND REASONING IN 
LAW (1994).  For a representative sample of current research in AI and law, see PROCEEDINGS OF THE 
SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW (1997). 
 

14 See, for example, Professor Edward Feigenbaum (as quoted in PAUL HARMON & DAVID KING, 
EXPERT SYSTEMS: AI IN BUSINESS 5 (1985)) who defines an expert system as: 
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which store, retrieve and reason with legal knowledge in order to assist in the 
performance of legal tasks without necessarily providing solutions.15  At the same 
time, the catalogue of AI techniques being applied has broadened in range from an 
almost exclusive concentration on “rule-based” systems up until the late 1980s, to an 
eclectic assortment of paradigms including “case-based reasoning”, “hybrid systems”, 
“argumentation frameworks”, “fuzzy logic”, “neural networks” and “dialogical 
reasoning”.16  
  

The range of legal tasks being addressed has also expanded and now includes, in 
addition to legal reasoning, contract assembly, court procedure, sentencing decisions, 
dispute mediation, the processing of legislative amendments and the teaching of law.17  
                                                                                                                                       

an intelligent computer program that uses knowledge and inference procedures to 
solve problems that are difficult enough to require significant human expertise for 
their solution.  Knowledge necessary to perform at such a level, plus the inference 
procedures used, can be thought of as a model of the expertise of the best practitioners 
of the field. 

  
15  See, for example, Preface, in PROCEEDINGS OF THE NINTH INTERNATIONAL CONFERENCE ON 

LEGAL KNOWLEDGE BASED SYSTEMS, JURIX-96 1, 1 (1996).  
 
16 On rule-based logic see infra Chapter 2; on case-based reasoning see infra notes 140-148 and 

accompanying text; on hybrid systems see, for example, Kamalendu Pal & John Campbell, A Hybrid 
Legal Decision-Support System using both Rule-Based and Case-Based Reasoning, 5 INFO. & COMM. 
TECH. L. 227 (1996); and John Zeleznikow & Dan Hunter, Deductive, Inductive and Analogical 
Reasoning in Legal Decision Support Systems, 4 LAW, COMPUTERS & ARTIFICIAL INTELLIGENCE 141 
(1995); on argumentation frameworks see infra Chapter 3; on fuzzy logic see, for example, Lothar 
Philipps, Just Decisions using Multiple Criteria or: Who Gets the Porsche?, in PROCEEDINGS OF THE 
FIFTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 195 (1995); on neural 
networks see, for example, Michael Aikenhead, The Uses and Abuses of Neural Networks in Law, 12 
SANTA CLARA COMPUTER & HIGH TECH. L.J. 31 (1996); T.J.M. Bench-Capon, Neural Networks and 
Open Texture, in PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 292 (1993); and Wullianallur Raghupathi, Lawrence L. Schkade, Raju S. Bapi 
& Daniel S. Levine, Exploring Connectionist Approaches to Legal Decision Making, 36 BEHAVIORAL 
SCIENCE 133 (1991); and on dialogical reasoning see, for example, A.R. Lodder & A. Herczog, 
DiaLaw: A Dialogical Framework for Modelling Legal Reasoning, in PROCEEDINGS OF THE FIFTH 
INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 146 (1995); and THOMAS 
GORDON, THE PLEADINGS GAME (1995). 
 

17 On contract assembly see, for example, A. Daskalsupula & M. Sergot, A Constraint-Driven 
System for Contract Assembly, in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONFERENCE ON 
ARTIFICIAL INTELLIGENCE AND LAW 62 (1995); and L. Karl Branting, Automated Drafting of Self-
Explaining Documents, in PROCEEDINGS OF THE SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 72 (1997); on court procedure see, for example, Philip Greenspun & Marc 
Lauritsen, Making Way for Intelligence in Case Space, in PROCEEDINGS OF THE FIFTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 96 (1995); on sentencing decisions see, for 
example, N. Hutton, A. Patterson, C. Tata & J. Wilson, Decision Support for Sentencing in a Common 
Law Jurisdiction, in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
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Within this broad research program, my thesis addresses the traditional goal of 
modelling legal reasoning.  However, there are a number of aspects of my approach 
which make it novel.  First, I eschew the typical focus on rules and cases, and instead 
consider another argument type, namely, legal merit arguments.  Second, I concentrate 
on argument generation rather than legal problem solving.  Third, I criticise the use of 
formal logic as a representation mechanism for modelling legal discourse and develop 
a richer semi-formal standard form for representing such arguments.  A fourth 
distinctive feature of my approach is the attention given to the structural nature of 
legal merit argumentation.  That is, I analyse the stereotypical nature of legal merit 
arguments and their inter-relationships.  I argue that the exploitation of this structure 
may provide a powerful index for storing and retrieving legal merit arguments which 
helps to circumvent many of the problems associated with common sense reasoning 
and natural language understanding.  In this thesis I draw upon ideas from 
structuralism, practical argumentation, cognitive science and narrative theory to 
produce a rich model for the computational storage and retrieval of legal merit 
arguments.  

                                                                                                                                       
INTELLIGENCE AND LAW 89 (1995); on dispute mediation see, for example, Thomas Gordon & Nikos 
Karacapilidis, The Zeno Argumentation Framework, in PROCEEDINGS OF THE SIXTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 10 (1997); on the processing of legislative 
amendments see, for example, Timothy Arnold-More, Automatic Generation of Amendment 
Legislation, in PROCEEDINGS OF THE SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 56 (1997); and on the teaching of law see, for example, Esther Brown, 
Developing an Expert Law Tutor, 4 LAW, COMPUTERS & ARTIFICIAL INTELLIGENCE 79 (1995); and 
Vincent Aleven & Kevin D. Ashley, Evaluating a Learning Environment for Case-Based 
Argumentation Skills, in PROCEEDINGS OF THE SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 170 (1997). 
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B. The Structure of this Thesis 
 

This thesis is divided into three parts.  Part One evaluates and criticises two 
dominant AI models of legal reasoning, both of which are grounded in formal logic.  
In Chapter 2 I consider the “rule-based logic” model of legal reasoning.  According to 
this model, the law consists of a series of inter-connected “if … then …” statements 
and legal reasoning involves the passive application of deductive logic to these rules 
and the facts of a case to produce necessary legal conclusions.  I criticise this model 
for failing to account for the indeterminacy and choice which pervade legal discourse, 
and argue that due to flexibility in rule formulation, indeterminacy in rule application, 
rule defeasibility, rule inconsistency and analogical reasoning the legal rules often fail 
to dictate a single clear answer to a legal problem.  For this reason, the underlying 
model of legal reasoning proves to be inadequate and of little practical use in creating 
AI and law applications. 

 
“Argumentation frameworks” are the other formal logic-based model of legal 

reasoning that I consider. In Chapter 3 I consider whether argumentation frameworks 
provide a solution to the problems encountered by rule-based logic.  Compared with 
rule-based logic, argumentation frameworks model a wider range of norms and allow 
for inconsistencies to exist between these norms.  However, they are still unlikely to 
produce LKBSs of practical significance.  Partly this is a remediable matter of 
inappropriate focus.  Although not mandated by the framework itself, the designers of 
contemporary argumentation frameworks have emphasised the ability to impose 
priority relationships to resolve argument conflicts within the framework.  I argue that 
this is not only unfruitful, but is actually detrimental to the overall value of the system.  
There are, however, other problems associated with argumentation frameworks which 
cannot be resolved so easily.  Argumentation frameworks, like rule-based logic, are 
wedded to modelling arguments in a standard form based upon formal logic and still 
face the problems of rule formulation, rule application, rule defeasibility and 
analogical reasoning which beset systems based upon rule-based logic. 

 
From the discussion of rule-based logic and argumentation frameworks in Part 

One, two important themes emerge.  I argue, first, that as a knowledge representation 
mechanism formal logic is inadequate and, second, that it is important to consider the 
types of arguments which are made when “the rules run out” in a legal dispute.  The 
implications of these insights are explored in Part Two of this thesis.  In particular, I 
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advocate an interpretation of legal reasoning as a form of practical argumentation and 
argue that legal merit arguments, that is, arguments over the substantive desirability of 
the competing legally reasonable results, are worthy of attention within AI and law.  
Two reasons for modelling legal merit arguments are put forward in Chapter 4.  First, 
they occupy a very important position in legal discourse and, second, they seem to 
exhibit computationally desirable structural properties in terms of stereotypical usage 
and characteristic relationships of support and opposition.  I suggest that these 
structural properties may provide a natural and powerful index into legal merit 
arguments.  This notion is further analysed in Chapter 5 and developed into a full 
structural model of legal merit argumentation.  Here I conceive of legal merit 
arguments as based on stereotyped argument-bites which exhibit stereotypical 
relationships of support and opposition.  In Chapter 6 the framework is applied to a 
test domain of duty of care arguments based upon the relationship between the 
plaintiff and defendant in the context of negligence liability. 

 
Part Three of my thesis formalises and implements the model of legal merit 

argumentation developed in Part Two.  The theory of Part Two is demonstrated in 
terms of a working LKBS called LARA.  Chapter 7 addresses a number of the general 
issues which LKBS design gives rise to.  I argue: that a LKBS should be used for 
argument generation rather than legal problem solving; that the knowledge 
representation assumptions should be made explicit; that it is useful to separate out 
object level knowledge of arguments from meta-knowledge about argumentation; and 
that logic has a role to play in LKBS knowledge representation, but not in the form 
used in rule-based logic and argumentation frameworks.  Chapter 8 describes LARA’s 
computational implementation of the structuralist model of legal merit argumentation 
developed in Part Two.  LARA’s five main components – the knowledge base, the 
reasoning procedures, the control process, the user interface and the working memory 
– are each described in detail.  The final chapter of Part Three, Chapter 9, presents 
sample output from LARA and evaluates its suitability as the basis for developing 
LKBSs. 

 
In Chapter 10 I conclude this thesis by arguing that the model of legal merit 

argumentation developed in this thesis is a powerful paradigm which points to a new 
avenue for worthwhile future research in AI and law. 
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C. The Role of Jurisprudence in Artificial Intelligence and Law Research 
 

Before moving into the main body of my thesis, it is appropriate to make some 
remarks on the role of jurisprudence in AI and law research.  In one of the most 
important works in this area, Richard Susskind has stressed the importance of 
jurisprudence to the development of LKBSs which engage in some form of legal 
reasoning.18  Susskind argues that since “all expert systems in law necessarily make 
assumptions about the nature of law and legal reasoning … it would seem prudent that 
the general theory of law implicit in expert systems should be explicitly articulated 
using (where appropriate) the relevant works of seasoned theoreticians of the law.”19  
This approach has recently been subject to criticism in a book by James Popple.20  
Popple’s argument is that since “many lawyers have mastered the process of legal 
reasoning, without having been immersed in jurisprudence, … it may indeed be 
possible to develop legal expert systems of good quality without jurisprudential 
insight.”21  Popple therefore argues that an expert system may be based upon a 
pragmatic, rather than philosophical, model of legal thought.22  Who is right? 

 
Popple’s argument is flawed.  It can be interpreted in two ways, one of which is 

wrong and the other of which attacks a straw man of his own creating.  If, as it appears 
from the quoted text, Popple’s claim is that jurisprudence can be safely ignored at little 
or no cost in designing LKBSs, he is clearly wrong.  The conclusion that a person 
designing a LKBS to engage in legal reasoning does not need a model of legal 
reasoning simply does not follow from the ability of practising lawyers to operate 
without a high degree of introspection.  The relevance of jurisprudence to a 
practitioner is quite different from the relevance of jurisprudence to the designer of a 
LKBS.  Consider the analogous position of a robotics engineer who wishes to design a 
centipedal robot.  A centipede, like Popple’s naive lawyer, does not have a 
                                                

18 See RICHARD SUSSKIND, EXPERT SYSTEMS IN LAW (1987). 
  
19 Id. at 20  (emphasis omitted). 
  
20  See JAMES POPPLE, A PRAGMATIC LEGAL EXPERT SYSTEM (1996).  See also Daniel Hunter, 

Alan Tyree & John Zeleznikow, There is Less to this Argument than Meets the Eye, 4 J.L. & INFO. SCI. 
46 (1993); and Alan L. Tyree, The Logic Programming Debate, 3 J.L. & INFO. SCI. 111 (1992). 

 
21  POPPLE, supra note 20, at 7 (emphasis added). 
 
22  See id. at 6. 
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physiological understanding of how it walks, but the robot designer would certainly be 
well advised to articulate and carefully consider her assumptions about centipedal 
locomotion.  

  
The alternative interpretation is that Popple is simply saying that LKBSs do not 

need to function at the same level of abstraction as a jurisprudential scholar nor 
conform to a particular jurisprudential theory of law.23  These claims are, of course, 
correct, but they do not reflect what is required by the “jurisprudential approach”.  
Neither Susskind nor any other supporter of his approach has suggested that a LKBS 
need operate at such a high level of abstraction nor that it be based on one particular 
pre-existing jurisprudential theory of law.  All Susskind calls for is for an explicit 
declaration of whatever assumptions are being made about the nature of legal 
reasoning. Popple’s “attack” on the importance of jurisprudence seems, therefore, to 
have knocked over an inconsequential straw man.24  
 

Useful computer tools can certainly be developed from exceedingly simple, or 
“pragmatic”, models of the legal reasoning process.  Indeed, by far the most useful 
computer-based knowledge retrieval systems in the legal domain have been simple 
text-matching systems such as LEXIS and WESTLAW.  These systems operate by 
retrieving documents (such as cases, statutes and academic articles) that contain key 
words specified by the user.  The implicit (and quite trivial) model of legal reasoning 
that these systems embody is that documents which contain the key words that the 
user chooses to search for will be relevant to the problem that she has in mind.  
However, a more complete understanding of the overall enterprise is also important.  
Such an understanding allows for an appreciation of the limits of such tools, the 
improvement of their performance and helps to identify other tasks which can be 
implemented through LKBSs. 

                                                
23 This interpretation is supported by Popple’s comments that (id. at 7) a legal expert system 

“need only operate at the same level of abstraction as does a lawyer, rather than at the philosophical 
level of a jurisprudent” and that (id. at 63) a legal expert system “should be built upon a model of legal 
reasoning, but this model of legal reasoning need not conform to any jurisprudential theory about the 
nature of law.” 

 
24 Indeed, not long after disclaiming the importance of jurisprudence, Popple provides the very 

information that Susskind would ask of him.  Popple first acknowledges that (id. at 66) a “legal expert 
system must be based upon (a possibly implicit) model of legal reasoning” and then proceeds (id. at 67-
68) to make explicit the model upon which his own expert system is based. 
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In this thesis I draw upon many jurisprudential works in criticising rule-based 

logic and argumentation frameworks, in analysing the importance of legal merit 
arguments, in determining the structural relationships that lie behind legal merit 
argumentation and in evaluating the potential contribution of my framework to AI and 
law research.  My thesis therefore continues the task set by Susskind of explicating 
and testing the jurisprudential foundations of potential paradigms for LKBS design.  A 
common methodological approach does not, of course, necessitate an arrival at the 
same conclusions.  Indeed, while Susskind advocates the development of problem-
solving legal expert systems founded on rule-based logic, I argue that the development 
of LKBSs which generate legal merit arguments for and against a particular legal 
result is a more promising approach.25  This divergence largely reflects the different 
schools of jurisprudence which inform the two projects.  Susskind’s work is based on 
British analytical jurisprudence between the mid-1950s and the mid-1980s.26  My 
work, by way of contrast, builds predominantly upon the North American schools of 
legal realism and critical legal studies which have largely been ignored or dismissed 
by caricaturisation in AI and law research.27  One interesting facet of AI and law 
research is that the success or otherwise of particular LKBSs may contribute to the 
debate between the schools of jurisprudence which underlie those systems.  In this 
way, AI and law research may return as much to jurisprudence as can be gained from 
it. 

 
 Clearly the ultimate test for “the performance, or non-performance, of a legal 
expert system is … empirical”.28  However, jurisprudential insight can help point to 
the entities that should be modelled and suggest ways of modelling them.  In this way 

                                                
25 Although I argue that the range of cases in which Susskind’s approach will be useful in 

practice is quite limited, there is no necessary inconsistency between the two approaches.  It is quite 
possible that there are some areas of law in which expert systems based on Susskind’s approach would 
be the most appropriate, and other areas for which the theory presented here is the most appropriate. 
 

26 See SUSSKIND, supra note 18, at 27-28. 
 
27 See, for example, ZELEZNIKOW & HUNTER, supra note 13, at 63-64 who “have neither the time 

nor the inclination … to sift all jurisprudential theories [such as legal realism and critical legal studies] 
down to their inevitable foundations.”  For an argument in favour of utilising the insights of feminist 
jurisprudence and critical legal studies in LKBS design, see Lillian Edwards, Modelling Law Using a 
Feminist Theoretical Perspective, 4 LAW, COMPUTERS & ARTIFICIAL INTELLIGENCE 95 (1995). 

 
28 Tyree, supra note 20, at 111. 
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our research resources can be directed into those areas with the most likelihood of 
resulting in successful applications.  In the following chapters we can therefore move 
safely, and without embarrassment, into the field of jurisprudence where it appears as 
if it would be useful to do so. 
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D. Conclusions 
  

In this thesis I put forward and evaluate a new paradigm for the creation of AI 
applications in the legal domain.  There are four key features of this work which 
distinguish it from other projects in AI and law.  First, I move away from the 
customary focus on rules and cases, and instead model legal merit arguments, that is, 
principles and policies which address the substantive merits of competing legal 
outcomes.   
 

Second, I argue, as do a growing number of others in the field, that LKBSs 
concerned with legal reasoning should be argument generators rather than autonomous 
problem solvers.  This is really a question of the appropriate demarcation in roles 
between the computer and the legal professional.  Applying the distinction drawn by 
Colin Tapper, I consider argument generation to be within the range of “mechanical” 
activities which may be automated, but legal decision-making, in all but the simplest 
cases, to be in the sphere of “creative” activities which cannot.29   

 
Third, I argue that traditional formal logic is an inadequate model for representing 

the kind of arguments that populate legal discourse and instead I develop a richer 
semi-formal argument model which is better able to capture the meaning and nuances 
of real world arguments.   

 
Fourth, I argue that the structural relationships which exist between legal merit 

arguments should be utilised as a natural index for their storage and retrieval. 
 

My overall conclusion is that this paradigm provides a new and worthwhile 
addition to the research agenda in AI and legal reasoning. 

 
 

                                                
29 See Colin Tapper, Lawyers and Machines, 26 MOD L. REV. 121, 123 (1963). 
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Part One: The Role of Formal Logic in Artificial 
Intelligence and Legal Reasoning 

 
 
Formal logic is “the study, by symbolic means, of the exact conditions under 

which patterns of argument are valid or invalid”.30  It provides a system for 
representing rules, propositions, objects, classes, properties and relationships, and 
provides the means for reasoning with this information to draw new conclusions. 

 
Formal logic has enjoyed a special place in the history of Western thought.  In 

Plato’s desire to state knowledge in terms of explicit definitions,31 Leibniz’s attempt to 
convert knowledge into a mathematical calculus (ars combinatoria)32 and Frege’s 
view of ordinary language as deficient relative to formal logic because adherence to its 
grammar was not sufficient to ensure the validity of the inferences that it can 
express,33 we see some of the main strands in a two thousand year old fascination with 
the application of formal logic to human thought.  
 

When AI techniques were first applied in the legal domain formal logic was used 
as the representation mechanism.  This was a natural approach to take.  Not only were 
AI researchers experienced with formal logic,34 but law, with its abundance of rules 

                                                
30  E.J. LEMMON, BEGINNING LOGIC 5 (1965). 
 
31  See, for example, DREYFUS, supra note 9, at 67-68. 

 
32 Leibniz believed that human thought could be decomposed into an “alphabet” of primitive 

concepts and that all ideas could be derived and tested from the combination of the letters of this 
alphabet.  See, for example, HIDÉ ISHIGURO, LEIBNIZ’S PHILOSOPHY OF LOGIC AND LANGUAGE 35-51 
(1972). 

  
33 See HANS D. SLUGA, GOTTLOB FREGE 52 (1980). 
 
34 Formal logic has played an important role in the history of AI and, in particular, in the 

development of expert systems.  Many of the most important expert systems – AI programs dedicated to 
solving problems and giving advice within a specialised area of knowledge – utilise the principles of 
formal logic and store their knowledge in the form of inference rules.  See, for example, E.H. 
SHORTLIFFE, supra note 8; and LINDSAY, BUCHANAN, FEIGENBAUM & LEDERBER, supra note 8.  It is 
interesting to note that one of the designers of the DENDRAL program, Bruce Buchanan, was also one 
of the first computer scientists to turn his attention to the legal domain.  See Bruce G. Buchanan & 
Thomas E. Headrick, Some Speculation About Artificial Intelligence and Legal Reasoning, 23 STAN. L. 
REV. 40 (1970). 
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and rhetoric of deductive reasoning, was seen as an obvious field of application.  One 
of the most ardent supporters of this view has been Marek Sergot, who has said that:35 
 

Logic provides a natural base for a computer interpretable formalism to express legal 
rules: law treats large sets of complex rules that have long seemed suitable for logical 
analysis, and once the law is expressed in some appropriate subset of predicate logic, 
that formulation can function as a program which interprets the law.  

 
Today, two of the most important paradigms within AI and law are firmly rooted 

within the tradition of formal logic.  The first is “rule-based logic”.  Rule-based logic 
represents the law as a series of inter-related rules and legal reasoning is conceived of 
as the application of these rules to a set of facts resulting in the drawing of necessary 
legal conclusions.  This simple model of legal reasoning has been the basis for much 
of the work in AI and law and is still popular today.  In Chapter 2 I subject this model 
to a critical analysis and argue that it omits so much of what is central to legal 
reasoning that it is of very limited practical value for the design of LKBSs. 

 
The second paradigm consists of a family of logic systems known as 

“argumentation frameworks”.  An argumentation framework may be defined as a logic 
system that assesses a collection of conflicting arguments which are generated from a 
set of factual and rule-based premises.  Argumentation frameworks are similar to rule-
based logic systems, except that they allow for the existence of inconsistent rules and 
attempt to assess the conflicting arguments that result.  In Chapter 3 I argue that 
despite being one of the most topical paradigms in AI and law, argumentation 
frameworks are also an inadequate base for the design of useful LKBSs. 

                                                
35 Marek Sergot, Prospects for Representing the Law as Logic Programs, in LOGIC 

PROGRAMMING 33, 33 (K.L Clark & S-A. Tärnlund eds., 1982). 
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II. A CRITIQUE OF RULE-BASED LOGIC 
 

This chapter considers and criticises the use of rule-based logic as a paradigm of 
legal reasoning in AI and law.  Rule-based logic represents a body of law as a series of 
interconnected rules, and it reasons by applying these rules to a set of user-given facts 
through the application of deductive logic.36  This was the model of legal reasoning 
used in the first legal expert systems37 and it remains an important paradigm today.38 

 
In Section A of this chapter I describe the operation of, and theoretical 

assumptions behind, rule-based legal expert systems.  In Section B I discuss a number 
of weaknesses in this approach to modelling legal reasoning.  In essence, I argue that 
rule-based logic is oblivious to the indeterminacy and choice which pervade legal 
reasoning.  In Section C I attempt to assess the degree to which legal reasoning 
matches the rule-based logic model and whether legal expert systems based on rule-
based logic are likely to be of practical significance. 

                                                
36  For theoretical accounts of the use of rule-based logic as the basis for LKBSs, see SUSSKIND, 

supra note 18; and Hunter, Tyree & Zeleznikow, supra note 20. 
 

37 See Walter G. Popp & Bernhard Schlink, JUDITH, A Computer Program to Advise Lawyers in 
Reasoning a Case, 15 JURIMETRICS 303 (1975); Ronald Stamper, Clare Tagg, Peter Mason, Sandra 
Cook & Jo Marks, Developing the LEGOL Semantic Grammar, in I ARTIFICIAL INTELLIGENCE AND 
LEGAL INFORMATION SYSTEMS 357 (C. Ciampi ed., 1982); M.J. Sergot, F. Sadri, R.A. Kowalski, F. 
Kriwaczek, P. Hammond & H.T. Cory, The British Nationality Act as a Logic Program, in 29 
COMMUNICATIONS OF THE ACM 370-386 (1986); and PHILLIP CAPPER & RICHARD SUSSKIND, LATENT 
DAMAGE LAW – THE EXPERT SYSTEM (1988). 
 

38  Rule-based logic forms the basis of the few commercially successful legal expert systems.  
See, for example, Surendra Dayal, Michael Harmer, Peter Johnson, & David Mead, Beyond Knowledge 
Representation: Commercial Uses for Legal Knowledge Bases, in PROCEEDINGS OF THE FOURTH 
INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 167 (1993); and Peter Johnson 
& David Mead, Legislative Knowledge Base Systems for Public Administration - Some Practical Issues, 
in PROCEEDINGS OF THE THIRD INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 
108 (1991). 

Rule-based logic is still an important research paradigm.  See, for example, T.J.M. Bench-Capon, 
In Defence of Rule-Based Representations for Legal Knowledge-Based Systems, 3 LAW, COMPUTERS & 
ARTIFICIAL INTELLIGENCE 15 (1994); and Graham Greenleaf, Andrew Mowbray, Geoffrey King, Simon 
Cant & Philip Chung, More Than Wyshful Thinking: AustLII’s Legal Inferencing Via the World Wide 
Web, in PROCEEDINGS OF THE SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND 
LAW 47 (1997). 

Rule-based logic also provides the basis for the development of argumentation frameworks which 
are discussed below in Chapter 3. 
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A. Legal Expert Systems Founded on Rule-Based Logic 
 
1.  Legal rules and production systems 
 

Legal rules come from statutes, regulations, custom and judicial decisions.  They 
clearly play an important part in determining the legal consequences attached to events 
which take place in the real world.  Broadly speaking, the two most important 
functions which legal rules perform are the definition of legal categories and the 
ascription of legal consequences to these categories.39 

 
Many legal issues are resolved simply by consulting the legal rules; legal rules tell 

us the minimum voting age, explain that borrowing a bike with the owner’s 
permission is not theft and invalidate unwitnessed wills.  Even when a legal 
conclusion is less obvious and there is scope for reasonable lawyers to disagree, 
arguments and conclusions are still typically expressed in terms of legal rules.  
According to Susskind, and many would agree, legal rules are “the basic units with 
which all members of the legal profession work.”40 
 

In a legal expert system based on rule-based logic, legal rules are typically 
represented in the form of simple “if ... then ...” statements.  For example, consider a 
simple rule which creates the offence of driving while disqualified:41 
 

Driving while Disqualified: Every person who drives a motor vehicle on a road or 
other public place while disqualified from holding a driver’s licence commits an 
offence. 

 

                                                
39 See generally A.M. Honoré, Real Laws, in LAW, MORALITY AND SOCIETY 99, 112 (P.M.S. 

Hacker & J. Raz eds., 1977). 
  
40 SUSSKIND, supra note 18, at 123. 

 
41  Similar statutory rules can be found in the United Kingdom, in the federal Criminal Code of 

Canada as well as individual Provinces, in each Australian State and in New Zealand.  For a 
representative sample, see, Road Traffic Act 1988, s 103(1)(b) (U.K.); Criminal Code s 259(4) 
(Canada); Traffic Act 1925 s 37(1) (Tasmania); and Transport (Vehicle and Driver Registration and 
Licencing) Act 1986 s 37(1) (N.Z.).  

At various places in this chapter I discuss cases from these jurisdictions which address their version 
of the driving while disqualified rule or related legislation.  For simplicity, the discussion treats these 
cases as if they were from courts of equal authority from a single jurisdiction. 
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The rule can be broken down into its elements and expressed in a rule-based expert 
system as follows:42 
 

IF  <a person drives>   AND 
  <the thing driven was a motor vehicle>   AND 
  <it was on a road or other public place>   AND 

 <it was while that person was disqualified from holding a driver’s licence>   
 
THEN <that person commits the offence of driving while disqualified> 

 
 These elements can be further refined:43 
 

IF  <the vehicle is mechanically propelled>   AND 
<it is intended for use on the roads>   OR   <it is adapted for use on the roads> 

 
THEN <the thing driven was a motor vehicle> 

 
 A collection of such rules is known as a “production system”.44   
 

A rule-based expert system attempts to derive legal conclusions by chaining 
together the rules within its production system and applying them to user-given facts.  
The implementation of this process varies between systems.  A simple method is for 
the expert system to ask the user which of the predicates in its rule base are true for the 
situation that the user has in mind.  Following a process known as “forward 
chaining”,45 the expert system can check to see which, if any, of its rules are fired.  If a 
rule is fired, then its conclusion becomes true.  The expert system can then check to 

                                                
42 The example in the text is expressed in “propositional logic”.  Logicians have developed 

numerous abstract formal systems for testing the validity of a chain of reasoning.  Propositional logic is 
one of the simplest of these systems and has the virtue of being relatively straightforward to understand, 
even by lay-people.  Other logics include “first-order predicate logic”, extended logics such as “modal 
logic” and “deontic logic”, and deviant logics such as “fuzzy logic” and “many-valued logics” (see 
generally SUSSKIND, supra note 18, at 165-169; and Scott Brewer, Exemplary Reasoning, Semantics, 
Pragmatics, and the Rational Force of Legal Argument by Analogy, 109 HARV. L. REV. 923, 943-944 
(1996)).  While propositional logic may not, in general, be the most suitable formalism for representing 
legal reasoning, the arguments I make in the text concern formal logics generally and are conveniently 
illustrated using propositional logic. 

 
43  See, for example, s 185(1) of the Road Traffic Act 1988 (U.K.) which defines a motor vehicle 

as “a mechanically propelled vehicle intended or adapted for use on the roads.” 
 
44 See ZELEZNIKOW & HUNTER, supra note 13, at 128-129. 
  
45  See SUSSKIND, supra note 18, at 208-213. 
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see if this new fact causes any other rules to fire, and so on.  Once these firing 
processes have worked their way through the system, the computer can check to see 
whether the overall conclusion of interest was satisfied and provide a logical trace of 
the rules which led to that result. 
 
 According to this model, all that is required for a computer to be able to derive 
legal conclusions is the extraction of legal rules from the relevant statutes and cases, 
the storage of these rules on the computer in some appropriate form, an inference 
engine capable of performing simple deductive reasoning and a method for storing the 
facts to be analysed.  These tasks all appear feasible, and this image of legal reasoning 
is perhaps what led to an early optimism for the development of computer-based legal 
expert systems capable of replicating legal decision-making. 
 
 
2.  Rule-based logic, clear cases and simple rule formalism 
 
 Sometimes the rule-based logic model of legal reasoning seems to fit.  Suppose 
that Jane owns a red Porsche.  As a result of her penchant for fast driving, Jane has 
acquired a number of speeding tickets.  On the 5th of May last year, Jane’s licence was 
suspended for six months.  Less than a month later, on the 1st of June, Jane was 
stopped by a traffic officer who saw her driving her red Porsche.  She was driving 
from her home to a local supermarket along a busy main road.   
 

Jane is in trouble, there is no doubt about it.  Any reasonable and competent 
English speaker would have to accept that Jane has committed the offence of driving 
while disqualified. It is clear that here is a person (Jane) who drove a motor vehicle 
(her red Porsche) on a road (the busy main road between her house and the 
supermarket) while she was disqualified from holding a driver’s licence (at the time, 
less than one month out of a six month disqualification had elapsed).  To argue 
otherwise would be to deny the obvious and invite ridicule. 
 
 The conclusion that Jane has committed the offence of driving while disqualified 
cannot be denied in good faith any more than it is possible to deny that this sentence is 
written in English; the conclusion simply feels inevitable.  So, deductive logic and 
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legal rules seem capable of compelling legal conclusions in cases such as this.  We 
might label cases such as this one as “clear cases”.46  
 

Clear cases may be easily handled by a simple rule-based legal expert system.  The 
expert system’s interactive session might look something like this (with the user’s 
thinking in italics): 
 
 Expert System: Did a person drive a motor vehicle? 
 User: Yes [Jane drove her red Porsche.] 
 
 Expert System: Did that person drive the motor vehicle on a road 

or other public place? 
 User: Yes [Jane drove her red Porsche on the busy main 

road between her house and the supermarket.] 
 
 Expert System: Did this take place while that person was 

disqualified from holding a driver’s licence?  
 User: Yes [At the time, just over one month of a six 

month disqualification had elapsed.] 

 
Given these answers to this set of questions, the derivation of the conclusion that 

the offence of disqualified driving has been committed is a straightforward process. 
 

The general model of legal reasoning suggested by this discussion is simple rule 
formalism.47  According to this model the legal rules constitute a comprehensive, 
consistent and self-sufficient set of norms which can be applied deductively to any 
legal problem to produce a single right answer.  This model implies that: the only 
relevant premises are the legal rules and the facts of a particular case; the legal rules 
                                                

46  See SUSSKIND, supra note 18, at 242.  The term “clear” is not meant in a pejorative way, nor is 
it a synonym for trivial.  A case may be clear, yet involve a great deal of skill in knowing what the rules 
are or following through the consequences of a complicated web of legal rules. 

 
47 The term “legal formalism” describes a collection of theories which share the characteristic 

beliefs that the law is an intelligible self-contained set of norms, and that answers to legal problems can 
be found through the rational application of these materials to the facts of a particular case and without 
recourse to any external social or political considerations. 

For a survey and analysis of different meanings of legal formalism, see Frederick Schauer, 
Formalism, 97 YALE L.J. 509 (1988).  For a detailed defence of one contemporary strand of legal 
formalism, see ERNEST J. WEINRIB, THE IDEA OF PRIVATE LAW (1995).  For an analysis of the political 
context and implications of legal formalism, see Elizabeth Mensch, The History of Mainstream Legal 
Thought, in THE POLITICS OF LAW  13 (David Kairys ed., 2nd ed. 1990). 

 For further accounts of what I refer to as simple rule formalism, see Roscoe Pound, Mechanical 
Jurisprudence, 8 COLUM. L. REV. 605 (1908); and Richard Delgado, Rodrigo’s Thirteenth Chronicle: 
Legal Formalism and Law’s Discontents, 95 MICH. L. REV. 1105, 1109 n.13 (1997). 
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can be applied to the facts of a case in a straightforward fashion using deductive logic; 
and the system of rules is consistent and comprehensive.  Under simple rule formalism 
a judge’s duty is to passively and neutrally apply the legal rules, which are to be found 
in the statute books and through the careful study of case decisions, to the facts of each 
case that comes before her.  As William Blackstone explained, under such a theory of 
adjudication,  “[t]he judgment, though pronounced or awarded by the judges, is not 
their determination or sentence, but the determination and sentence of the law.  It is 
the conclusion that naturally and regularly follows from the premises of law and 
fact”.48  To borrow the imagery used by Zeno,49 rule-based logic takes legal reasoning 
to operate as a clenched fist, a self-contained rigorous exercise in the drawing of 
inevitable conclusions from clear facts.  It is an image which can be contrasted with 
the indeterminacy and freedom to argue associated with the open-palm of everyday 
social and political discourse. 

 
Supporters of rule-based logic are by no means all disciples of simple rule 

formalism as a comprehensive account of legal reasoning;50 indeed perhaps none are.51  
The rule-based logic supporters do, however, argue that a significant subset of legal 
problems can be solved in the manner suggested by this model.  They believe, like 
H.L.A. Hart, that in the majority of cases there is very little doubt and “the life of the 
law consists to a very large extent in the guidance both of officials and private 
individuals by determinate rules which … do not require from them a fresh judgment 
from case to case.”52 

                                                
48  WILLIAM BLACKSTONE, III COMMENTARIES ON THE LAWS OF ENGLAND 396 (1768) (emphasis 

in original). 
 
49 According to CICERO, ORATOR 113 (H.M. Hubbell trans., 1939) Zeno used to explain the 

difference between logic and oratory in this way: “clenching his fist he said logic was like that; relaxing 
and extending his hand, he said eloquence was like the open palm.” 

  
50 See, for example, SUSSKIND, supra note 18, at 202; Hunter, Tyree & Zeleznikow, supra note 

20; and Robert Kowalski & Marek Sergot, The Use of Logical Models in Legal Problem Solving, 3 
RATIO JURIS 201 (1990). 

 
51 As RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1978), 15-16 points out there are few, if 

any, legal scholars who could be classified as genuine simple rule formalists.  “So far [the critics] have 
had little luck in caging and exhibiting mechanical jurisprudents (all specimens captured … have had to 
be released after careful reading of their texts).” 

 
52  H.L.A. HART, THE CONCEPT OF LAW 135 (Raz and Bulloch eds., 2nd ed. 1994) (emphasis in 

original). 
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B. The “Room to Argue” in Legal Discourse  
 
 Rules are beyond doubt important entities in legal discourse.  Lawyers “check the 
rules” before advising their clients, law students are desperate to know what the rules 
are, and advocates phrase their arguments, and judges their conclusions, in terms of 
rules and doctrines.  However, as law students soon find, the legal rules are not as 
solid as they first imagine them to be.  The rules may be expanded and contracted, 
seemingly clear applications are disputed and the rules turn out to be riddled with 
exceptions not specified in advance. 
 

The process of legal reasoning is much more fluid and creative than is indicated by 
simple rule formalism.  In this section, I argue that “thinking like a lawyer” has more 
to do with the active manipulation of rules, the search for competing principles and the 
derivation of exceptions than it has to do with passive deduction.  Lawyers spend their 
time thinking and arguing about issues such as:  How can I phrase this rule to suit my 
case?  Does this rule apply?  How can a conflict between rules, or a gap in the system 
of rules, be resolved?  Can I find an implicit exception which would cover this case?  
Is this case “on all fours” with a previous decision?  These issues are pervasive in 
legal reasoning and they result in the commonly observed ability for lawyers to argue 
for both sides in many (perhaps most) legal disputes. 

 
In the following sub-sections I analyse these five sources of the “room to argue” in 

legal discourse.  This discussion builds on other less comprehensive criticisms of the 
use of formal logic in AI and law.53  Some of these points have also been 
acknowledged by supporters of rule-based logic,54 however, I will argue that their 
importance has not been fully appreciated and as a result the prevalence of clear cases 
in legal reasoning has been over-estimated. 

  
1.  Flexibility in rule formulation 
                                                

53 See Philip Leith, Logic, Formal Models and Legal Reasoning, 24 JURIMETRICS 334 (1984); 
Donald Berman & Carole Hafner, Indeterminacy: A Challenge to Logic-Based Models of Legal 
Reasoning, 3 YEARBOOK OF LAW, COMPUTERS AND TECHNOLOGY 1 (1987); Rissland, supra note 13; 
PHILIP LEITH, FORMALISM IN AI AND COMPUTER SCIENCE (1990); Robert N. Moles, Logic 
Programming – An Assessment, 2 J.L. & INFO. SCI. 137 (1991); and Robert N. Moles & Surendra 
Dayal, There is More to Life than Logic, 3 J.L. & INFO. SCI. 188 (1992). 

 
54  SUSSKIND, supra note 18 is particularly notable in this regard. 
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 The simple rule formalist model of legal reasoning tacitly assumes that legal rules 
have precise verbal formulations that can be found in a straightforward and 
uncontroversial fashion.  In reality, however, lawyers often (perhaps typically) are 
able to argue for different formulations of the rule under consideration.  Here I 
consider the flexibility which is apparent in the formulation of rules from both case 
law and, perhaps less obviously, statutory law. 
 
 

a) Rule formulation in case law 
 
 Flexibility in rule formulation is readily apparent with respect to judge-made rules.  
As Karl Llewellyn has said “[o]ne does not progress far into legal life without learning 
that there is no single right and accurate way of reading one case, or of reading a 
bunch of cases.”55  Although lawyers often talk of the rule (or ratio decidendi) of a 
particular case, defining the exact scope of a previous decision is notoriously difficult, 
if not simply a misconceived venture.  The difficulty lies in determining which of the 
features of the earlier case become part of the ratio, and at what level of generality. 
 

Consider the famous case of Donoghue v. Stevenson.56  What is its ratio?  The 
facts were these.  Mrs. Donoghue became ill after drinking a bottle of ginger beer in a 
café in Paisley.  Mrs. Donoghue claimed that the cause of her illness was a snail which 
had been decomposing in the bottle.  She sought compensation from its manufacturer.  
The obstacle standing in Mrs. Donoghue’s way was that she had not herself purchased 
the ginger beer, it had been bought for her by a friend.  Therefore, she was a stranger 
to the chain of contracts running between the manufacturer, the café owner and the 
purchaser of the ginger beer.  The manufacturer claimed in its defence that Mrs. 
Donoghue could not bring an action in negligence and upset this chain of contracts.  
The House of Lords disagreed.  That much is clear, but what was the precise ratio of 
the case?  Is the correct ratio of the case to be expressed in the very specific terms of 
Scottish women, cafés, gifted bottles of ginger beer and decomposing snails, in the 

                                                
55 Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or Canons 

About How Statutes Are to Be Construed, 3 VAND. L. REV. 395, 395 (1950). 
 

56 Donoghue v. Stevenson [1932] A.C. 562. 
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very abstract and encompassing terms of neighbours owing duties to one another 
where harm is reasonably foreseeable, or at some intermediate level of generality?  As 
Julius Stone points out, “it is possible to draw as many general propositions from a 
given decision as there are combinations of distinguishable facts in it.”57 
 
 Similar problems are encountered when an advocate or judge attempts to state “the 
rule” from a line of cases.  The inductive extraction of the rule behind a line of cases 
involves considerable leeway and judgment.  For example, there is a large body of 
case law addressing the issue of when one person owes another a duty of care to avoid 
the negligent infliction of a loss.58  Based on substantially the same legal materials 
different judges often prove themselves capable of deriving quite different legal rules.  
So, for example, using a similar collection of cases in the law of negligence, the House 
of Lords and the New Zealand Court of Appeal have recently come to opposite 
conclusions with respect to the liability of an accountant to third parties who have 
relied on negligently audited company accounts,59 public authorities for the negligent 
failure to fulfil their statutory functions60 and employers giving careless job 
references.61 
 

Sometimes when a line of cases gives rise to an apparently settled verbal 
formulation the price paid is to adopt a test which is hollow and devoid of any 
determinate meaning.  The test applied by English courts in determining whether or 
not a duty of care is owed between two parties appears to be a good example of this.  

                                                
57 See JULIUS STONE, THE PROVINCE AND FUNCTION OF LAW 187-189 (1950).  In a subsequent 

work Stone foretold perceptively many of the problems that cases would present for the designers of 
LKBSs intended to automatically extract case ratios.  JULIUS STONE, LEGAL SYSTEM AND LAWYERS’ 
REASONINGS 37-41 (1964) argues, first, that there is no “correct ratio” of a case for a computer to find, 
and, second, that a computer that derived all the possible alternative rationes of a case would produce 
too large a collection to be useful.  Stone’s comments are also apposite to LKBSs that, although not 
attempting to derive the ratio from a case, seek to store and reason with such a ratio. 
 

58 On the general principles of negligence liability see infra pp. 131-132. 
 
59 Compare Caparo Industries plc v. Dickman [1990] 2 A.C. 605 with Scott Group v. McFarlane 

[1978] 1 N.Z.L.R. 553. 
  
60  Compare Stovin v. Wise [1996] 3 All E.R. 801 with Invercargil City Council v. Hamlin [1994] 

3 N.Z.L.R. 513; affirmed on appeal to the Privy Council [1996] 1 N.Z.L.R. 513. 
 

61  Compare Spring v. Guardian Assurance plc [1994] 3 All E.R. 129 with Balfour v. A-G [1991] 
1 N.Z.L.R. 519. 
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The “rule” is that a duty of care will depend on the foreseeability of the damage 
caused; the existence of a sufficient relationship of proximity between the parties; and 
whether or not as a matter of legal policy it is fair, just and reasonable that a duty of 
care exist.62  However, this tripartite test is hardly a rule at all,63 rather its terms 
function merely as “convenient labels to attach to the features of different specific 
situations which, on a detailed examination of all the circumstances the law recognises 
pragmatically as giving rise to a duty of care of a given scope.”64  In the words of 
Stone, this so-called test is really a “category of concealed multiple reference [which 
is] the lurking place of a motley crowd of distinct conceptions operating in the cases in 
mutual conflict and reciprocating chaos.”65 
 
 

b) Rule formulation with respect to statutory rules 
 
 We have seen that a high degree of flexibility is evident in the process of deriving 
rules from cases.  Is a similar degree of flexibility present with respect to statutory 
rules, or do these rules have a definite verbal formulation which precludes argument?  
The most obvious answer is probably that “the rules are published by the legislature in 
a fixed verbal form and hence no further derivation is required or possible.”  However, 
this impression is in many cases incorrect. 
 

There are at least two types of situation where the verbal form of a statutory rule 
may be contested.  First, it is sometimes argued that Parliament did not say what it 
meant to say and that the court should therefore recast the rule into its intended form.  
Faced with a statutory rule “opposed to good common sense”,66 a court may recast the 
                                                

62 Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 617-8 (per Lord Bridge). 
  
63 See A.J.E. JAFFEY, THE DUTY OF CARE 18 (1992). 
 
64 Caparo Industries plc v. Dickman [1990] 2 A.C. 605, at 618 (per Lord Bridge).  See also 

Jaffey, id., at 18-19; Allan C. Hutchinson & Robert Maisey, Blurred Visions: The Politics of Civil 
Obligation, in TORT THEORY 276, 288-290 (Ken Cooper-Stephenson & Elaine Gibson eds., 1993); 
Stovin v. Wise [1996] 3 All E.R. 801, 808 (per Lord Nicholls, dissenting); South Pacific Manufacturing 
Co Ltd v. New Zealand Security Consultants & Investigations Ltd [1992] 2 N.Z.L.R. 282, 295 (per 
Cooke P); and Gala v. Preston (1991) 172 C.L.R. 243, 253 (per Mason CJ, Deane, Gaudron and 
McHugh JJ). 

 
65  STONE (1950), supra note 57, at 175.  
 
66  Fredericks v. Payne (1862) 1 H. & C. 584, 589 (per Bramwell B).  
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rule to reflect its interpretation of Parliament’s true intent.67  Consider, for example, 
McMonagle v. Westminster City Council.68  Here the appellant had been prosecuted 
for operating an unlicensed “sex encounter establishment” contrary to the Local 
Government (Miscellaneous Provisions) Act 1982.  The definition of such 
establishments in the Act referred to the provision of performances, services and 
entertainments of a sexual nature “which are not unlawful”.  The appellant sought to 
show that his “peep show” did not require a licence because it was in fact unlawful 
and, therefore, outside the ambit of the provision.  The House of Lords rejected this 
literal interpretation of the rule as it would substantially defeat the purposes of the Act 
by removing the most outrageous establishments from its reach.  The phrase “which 
are not unlawful” was therefore dismissed as incompetently drafted surplusage and 
exorcised from the Act.69 
 

Second, and more frequently, statutory rules must often be fleshed-out by the 
courts.70  This occurs commonly when the meanings of statutory words and phrases 
are amplified by judicial definitions in order to make their applications more concrete 
in future cases.  A statutory rule may also be under-specified and require fleshing-out 
in the sense that the enacted rule is silent regarding one or more dimensions of its 
application. 

Consider, for example, the verbal formulation of the driving while disqualified 
rule.  The rule seems quite clear: “every person who drives a motor vehicle on a road 
or other public place while disqualified from holding a driver’s licence commits an 

                                                                                                                                       
 
67  See generally JOHN BELL & SIR GEORGE ENGLE, STATUTORY INTERPRETATION 93-105 (3rd ed. 

1995); and P. ST. J. LANGAN, MAXWELL ON THE INTERPRETATION OF STATUTES 228-233 (12th ed. 1969).  
The recasting of a rule may involve: the correction of a clerical error (see, for example, R v. Wilcock 
(1845) 7 Q.B. 317); the enlargement of a provision’s ambit (see, for example, Adler v. George [1964] 2 
Q.B. 7); or the substitution of words such as a mandatory “must” in place of a discretionary “may” (see, 
for example, Pargan Singh v. Secretary of State for the Home Dept [1992] 4 All E.R. 673) or the 
conjunction “and” for the disjunction “or” (see, for example, Federal Steam Navigation Co Ltd v. 
Department of Trade and Industry [1974] 2 All E.R. 97).  

 
68 McMonagle v. Westminster City Council [1990] 1 All E.R. 993. 
  
69 Id. at 998. 
  
70 I take the point that this phenomenon could also be analysed as indeterminacy in rule 

application, which I discuss in the next sub-section.  However, to the extent that the cases in question 
give rise to a more detailed statement of a statutory rule, I prefer to analyse this practice as a problem of 
rule formulation.  I am grateful to Graham Stoute for his comments on this issue. 
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offence.”  However, it is completely silent with respect to the state of mind that the 
accused must have had to be guilty of the offence.  To see the importance of this 
dimension in practice, suppose that Jane committed two serious driving offences in 
quick succession and that each one carried a 6 month period of disqualification, giving 
a total disqualification period of 12 months.  After the hearing, Jane asked a court 
official what the effect of the two sentences was.  She was erroneously advised that 
the periods of disqualification would be concurrent (rather than consecutive) and 
hence honestly believed that, six months later, she was entitled to drive again.  Would 
Jane commit the offence of driving while disqualified if she drove seven months after 
her twelve month disqualification period began?  This depends on whether the court 
“interprets” the rule: as making the accused’s state of mind irrelevant;71 as not 
affirmatively requiring the prosecution to prove knowledge of the disqualification but 
allowing a defence if the accused can show that she was under a mistaken, but 
honestly held belief that she was not disqualified;72 or as requiring the prosecution to 
prove that at the time that the accused drove she actually knew that she was 
disqualified from holding a driver’s licence.73  Other dimensions of the driving while 
disqualified rule’s seem equally under-specified.  For example, would it apply 
retrospectively to a person who was disqualified before the rule came into force,74 to a 

                                                
71  This is the approach taken in England (see Taylor v. Kenyon [1952] 2 All E.R. 726; R v. 

Bowsher [1973] R.T.R. 202; and R v. Miller [1975] 2 All E.R. 974), and in Canada under at least one of 
the provincial Motor Vehicle Acts (see R v. Pontes (1995) 100 C.C.C. (3d) 353; but cf R v. MacDougall 
(1982) 142 D.L.R. (3d) 216). 

 
72  This is the position in at least some States of Australia.  See Kidd v. Reeves [1972] V.R. 563; 

and Davis v. Bates (1986) 43 S.A.S.R. 149.  An interpretation of the rule, such as this one, which allows 
a defence of an honest mistake raises a number of subsidiary issues.  For example, must the mistake be 
reasonable?  (See, for example, R v. Strawbridge [1970] N.Z.L.R. 909.)  Can a defence be based on a 
mistake of law?  (See, for example, Booth v. Ministry of Transport [1988] 2 N.Z.L.R. 217; but cf R v. 
Pontes (1995) 100 C.C.C. (3d) 353.)  Even if a defence cannot generally be based on a mistake of law, 
does an exception exist where the mistake was induced by an appropriate official?  (See, for example, R 
v. Pontes (1995) 100 C.C.C. (3d) 353, 383 (per Gonthier J dissenting).) 

 
73  This is the position in New Zealand (see Millar v. MOT [1986] 1 N.Z.L.R. 660; and Ministry 

of Transport v. George [1990] D.C.R. 49) and under the federal Criminal Code in Canada (see R v. 
Prue (1979) 96 D.L.R. (3d) 577).  Proof of a disqualification order in force against the accused will, 
however, give rise to a presumption that the accused has knowledge of her disqualification (see Booth 
v. Ministry of Transport [1988] 2 N.Z.L.R. 217, 219 (per Holland J)). 

 
74  See, for example, L’Office Cherifien v. Yamashita Ltd [1994] 1 All E.R. 20.  Here the House of 

Lords had to interpret s 13A of the Arbitration Act 1950.  This section came into force on 1 January 
1992 and empowers an arbitrator to dismiss a claim for want of prosecution.  The issue before the court 
was whether the section applied retrospectively to a delay which had occurred before it came into force.  
The House of Lords came to the conclusion that it could, and in so doing supplied an entire dimension 
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person who was disqualified in another country or to a person who was disqualified in 
the jurisdiction to which the rule belongs but who drives in another country? 
 
 

c) Conclusions 
 
 In order to construct a knowledge base for a rule-based legal expert system a 
knowledge engineer must explicitly specify the rules for a particular body of law.  
Although rules clearly exist and are important, they generally only take on a 
determinate form in the context of a specific dispute.  It is in this context that an 
advocate, in light of the past history of the rule, the surrounding body of law, the 
shared understandings of the legal community and her argumentative goals, will cast 
the rule in a fixed verbal form.75  Since “logic does not purport to determine the 
content of the premisses upon which it works”,76 formal logic is necessarily oblivious 
to the arts of dynamic rule formulation and justification.  While attempts have been 
made to extend rule-based logic to allow for the representation of multiple 
interpretations of a particular rule,77 they are unlikely to prove successful.  The process 
of dynamically formulating a rule in the face of a concrete problem invokes too many 
problems associated with natural language manipulation and common sense reasoning 
to be feasible,78 so instead, all possible rule formulations must be spelt out in advance.  
Given that any rule can be cast in a large number of ways and that these potential 
formulations are simply not all able to be known in advance there exists a seemingly 
insurmountable knowledge engineering problem. 
                                                                                                                                       
to the application of the rule which had been under-specified by Parliament.  This case may be 
contrasted with Bairstow v. Queens Moat Houses plc (Times Law Reports, October 23 1997) where the 
Court of Appeal refused to give retrospective effect to the provisions of the Civil Evidence Act 1995 
which abolish the restrictions on the admissibility of hearsay evidence in English civil proceedings. 

 
75 See Jon Bing, Uncertainty, Decisions and Information Systems, in I ARTIFICIAL INTELLIGENCE 

AND LEGAL INFORMATION SYSTEMS 27, 31 (C. Ciampi ed., 1982); and HONORÉ, supra note 39, at 111. 
  
76 A.G. Guest, Logic in the Law, in OXFORD ESSAYS IN JURISPRUDENCE 176, 178 (A.G. Guest 

ed., 1961).  
 
77  See, for example, Daniel Poulin, P. Bratley, J. Frémont & E. MacKaay, Legal Interpretation in 

Expert Systems, in PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 90 (1993); and Andreas Hamfelt, Formalizing Multiple Interpretation of Legal 
Knowledge, 3 ARTIFICIAL INTELLIGENCE AND LAW 221 (1996). 
 

78 See, for example, the “Sally and Sarah” story from the introductory chapter, supra pp. 4-5. 
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2.  Indeterminacy in rule application 
 
 In the last sub-section it was shown that determining the appropriate verbal 
formulation of a rule is by no means automatic.  But suppose that the formulation of a 
rule is agreed – for example, where a body of case law has a well settled formulation 
or a statutory rule is definite with respect to the case in hand – can deductive logic 
now tell us the legal conclusions that must be drawn in a given factual situation? 
 

Supporters of simple rule formalism have sometimes supposed that the application 
of a rule to a particular case is value-free and essentially automatic.  On this view, “[a] 
rule is self-applying to the set of particulars said to fall under it”,79 and legal 
conclusions can be derived solely with reference to semantic principles, that is, the 
basic rules of grammar and acontextual meaning.  However, this is not how rule 
application works. 

 
As Hart has noted “[f]act situations do not await us neatly labelled, creased, and 

folded; nor is their legal classification written on them to be simply read off by the 
judge.”80  Rather, to determine whether the prerequisites of a legal rule are satisfied by 
an event in the real world requires a human “judgment”, “decision” or “act of will”; 
logic itself “is silent on how to classify particulars.”81  The driving while disqualified 
rule, for example, never flashes when a certain factual scenario is read aloud before it.  
It does not and cannot govern its own application.82 

                                                
79  Margaret J. Radin, Reconsidering the Rule of Law, 69 B.U. L. REV. 781, 795 (1989).  See also 

Cass Sunstein, On Analogical Reasoning, 106 HARV. L. REV. 741, 755 (1993); Brewer, supra note 42, 
at 987; and GEORGE LAKOFF, WOMEN, FIRE AND DANGEROUS THINGS: WHAT CATEGORIES REVEAL 
ABOUT THE MIND xii (1987). 

 
80  H.L.A. Hart, Positivism and the Separation of Law and Morals (1958), in HART, ESSAYS IN 

JURISPRUDENCE AND PHILOSOPHY 49, 63 (1983). 
 

81 Id. at 67. 
  
82 The most famous exposition of the idea that no rule is self-applying belongs to LUDWIG 

WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS paras. 80-86 and 143-242 (G.E.M. Anscombe trans., 
1953).  The idea is explained by Jeremy Waldron, Vagueness in Law and Language: Some 
Philosophical Issues, 82 CAL. L. REV. 509, 511 (1994) (footnote omitted) as follows: 

Since words do not apply themselves, since it is we who apply them to cases, of 
course we will eventually run out of analytic meaning-rules before a precise 
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 Rule-based logic systems rely on the user being able, perhaps with the assistance 
of legal heuristics built into the system,83 to determine whether the factual pre-
requisites of a particular rule are satisfied for the case under consideration.  Here I 
consider whether this assumption is likely to be valid in practice.  In particular, I 
consider two major obstacles to this view of law and language.  The first relates to the 
vagueness of everyday language and the second to the prominence of contestable 
concepts, such as “reasonable” and “fair”, in legal rules.  This discussion is an 
elaboration of the problems of rule “ambiguity” and “open-texture” which have been 
identified by other authors critical of the application of formal logic methods in the 
legal domain.84 
 
 

a)  Vagueness and everyday language 
 
 Our language and culture provide a worldview which shapes the way in which we 
perceive the “buzzing, blooming confusion”85 that continually assaults our senses.  
These internalised group understandings form an “interpretive network”86 or “coding 
system”87 through which the outside world is filtered, sorted and evaluated.  This 
network determines both what we pay attention to and how we understand what our 
senses are receiving.  As Benjamin Whorf has explained:88 
                                                                                                                                       

application is determined.  There cannot be a rule to tell us how to apply every rule: 
sooner or later one simply makes a judgment. 

 
83 See SUSSKIND, supra note 18, at 184. 
   
84 See Berman & Hafner, supra note 53, at 19-22; Rissland, supra note 13, at 1966-1967; and 

Moles, supra note 53, at 148-154. 
 
85 See WILLIAM JAMES, 1 THE PRINCIPLES OF PSYCHOLOGY 488 (1950) (1890). 

  
86 Gerald P. Lopez, Lay Lawyering, (1984) 32 UCLA L. REV. 1, 5. 
 
87 JEROME S. BRUNER, BEYOND THE INFORMATION GIVEN 222 (1973). 
 
88  Benjamin L. Whorf, Science and Linguistics, in LANGUAGE, THOUGHT AND REALITY 207, 213 

(John B. Carroll ed., 1956).  See generally DEREK EDWARDS, DISCOURSE AND COGNITION 202-229 
(1997). 

A fictitious categorising scheme that seems ludicrous, yet carries some grain of plausibility, is 
provided by JORGE LUIS BORGES, OTHER INQUISITIONS 108 (1966).  Borges offers the following 
taxonomy of the animal kingdom as found in an ancient Chinese encyclopedia entitled the CELESTIAL 
EMPORIUM OF BENEVOLENT KNOWLEDGE: 
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We cut nature up, organize it into concepts, and ascribe significance as we do, largely 
because we are parties to an agreement to organize it in this way – an agreement that 
holds throughout our speech community and is codified in the patterns of our 
language. 

 
At a given time and within a given language community there is a high degree of 

agreement over how particular words may be used.  If I ask my grocer for an apple, 
she would simply be making a mistake to hand me a banana.  Were this not the case, 
interpersonal communication would be impossible.  However, since this agreement is 
based on convention, meanings are contingent, often at least partially indeterminate 
and always have the potential to evolve.89 

 
Vagueness in language use arises when it is not clear whether a particular 

linguistic description, or predicate, applies to an object, relationship, situation or event 
in the real world.  By creating consequence-carrying legal categories, legal rules 
dichotomise the world in important ways; either there was a contractual offer or there 
was not, either Sally murdered Harry or she did not, and either Jane was driving while 
disqualified or she was not.  Reality, on the other hand, does not come in such well 
defined lumps, rather it varies continuously.  As a result, the law’s division of “the 

                                                                                                                                       
animals are divided into (a) those that belong to the Emperor, (b) embalmed ones, (c) 
those that are tame, (d) suckling pigs, (e) mermaids, (f) fabulous ones, (g) stray dogs, 
(h) those that are included in this classification, (i) those that tremble as if they were 
mad, (j) innumerable ones, (k) those drawn with a very fine camel’s hair brush, (l) 
others, (m) those that have just broken a flower vase, (n) those that resemble flies 
from a distance. 

The ideas that language is a social construct reliant upon group understandings and that we give 
meaning to the world around us by internalising this socialised worldview are common contemporary 
themes in many fields of thought including: psychology, cognitive science, literary theory, historical 
theory and social theory.  See, for example, Clark D. Cunningham, The Lawyer as Translator, 
Representation as Text: Towards an Ethnography of Legal Discourse 77 Cornell L. Rev. 1298 (1992); 
Richard Delgado, Storytelling for Oppositionists and Others: A Plea for Narrative, 87 MICH L. REV. 
2411 (1989); BRUNER, id.; Lopez, supra note 86; NELSON GOODMAN, WAYS OF WORLD MAKING 
(1978); MICHAEL FOUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (1978); and P. 
BERGER & T. LUCKMANN, THE SOCIAL CONSTRUCTION OF REALITY: A TREATISE IN THE SOCIOLOGY OF 
KNOWLEDGE (1966). 

 
89 See sources cited id.  In relation to the conventional nature of language with respect to legal 

rules see Allan C. Hutchinson, A Postmodern's Hart: Taking Rules Sceptically, 58 MOD. L. REV. 788, 
789, 797, 803 & 807 (1995) (emphasising the open nature of language); and Schauer, supra note 47, at 
524-529 (emphasising the constraining nature of language). 
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spectrum of human experience into new basic categories”90 is neither straightforward 
nor natural.91  The categories defined by a body of legal rules do not correspond 
directly to any of the markings on the cosmic blueprint, so reality presents some cases 
where a dichotomising predicate is clearly satisfied, some cases where it is clearly not 
satisfied and many in-between cases where the predicate’s truth value is uncertain.92 
 

Predicates differ in the degree of vagueness associated with their use.  There seems 
to exist a continuum from predicates whose use is fairly automatic, to the intermediate 
predicates of everyday language which require somewhat more reflection, all the way 
along the scale to predicates whose meanings are almost wholly contestable.  At the 
relatively vagueness-free end of the continuum are predicates which refer to simple 
discrete physical objects, such as “red balloon” and “tree”, which possess clear 
necessary and sufficient conditions, such as “people under eighteen” and “Members of 
Parliament in the New Zealand House of Representatives”,93 or which are derived 
from quantitative variables with an accepted and clear measurement procedure, such 
as “age” and “travelling over 30 miles per hour”.94  At the other pole of the continuum 

                                                
90  Clark D. Cunningham, A Tale of Two Clients: Thinking about Law as Language, 87 MICH L. 

REV. 2459, 2491 (1989) (footnote omitted). 
 
91 For an interesting discussion on the problems of categorisation, see STEPHEN JAY GOULD, A 

Most Ingenious Paradox, in THE FLAMINGO’S SMILE 78 (1985).  The problems of categorisation form a 
common theme in Gould’s writings. 

 
92  The problems of vagueness that dichotomising predicates lead to are well illustrated by the 

Sorites Paradox.  Consider the predicate bald.  We know that a man without a single hair on his head is 
certainly bald.  We also know that a man with a full head of hair is not bald.  Now suppose that we start 
with a man with a full head of hair.  Let us, with his permission, remove a single hair.  Certainly if he 
was not bald before, then he is not bald now; surely removing a single strand of hair cannot make all the 
difference.  Now, we repeat the process and remove another hair.  Applying the same argument as 
before, the removal of a single hair cannot make all the difference between being not bald and being 
bald, so he is still not bald.  This process can repeat all the way down, until he has no hair left to 
remove.  The paradox is that from the point of view of removing a single hair each time he cannot have 
suddenly become bald, yet since he has no hair left he must be bald.  See, for example, LINDA C. 
BURNS, VAGUENESS: AN INVESTIGATION INTO NATURAL LANGUAGES AND THE SORITES PARADOX 
(1991).  

  
93 Such predicates are unusual.  The members of most natural language categories cannot be 

delimited in terms of necessary and sufficient conditions, but instead possess a “family resemblance” to 
one another.  See Wittgenstein, supra note 82, at paras. 66-67. 

  
94 Note that even these predicates are not completely certain in their application.  For example, a 

coloured balloon may be described as red by some people but not others, a predicate such as “a person 
of not more than 17 years” may mean one who has reached her seventeenth birthday or one who has yet 
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reside predicates such as “fairness”, “justice” and “reasonableness” whose application 
is widely contestable.  These open-ended legal concepts are discussed below. 
 

In between these two extremes lie most of the predicates which one finds in both 
ordinary conversation and legal rules.  The use of these predicates is neither wholly 
cut-and-dry nor wholly contestable, rather their use requires some degree of 
deliberation and often admits to arguments for and against their application.  In the 
legal literature, Hart is perhaps the most famous observer of the uncertainty, or, to use 
his term, the “open texture”, of everyday language.95  For an illustration of the 
uncertainty in everyday language, let us return to the rule prohibiting disqualified 
driving.  Jane is disqualified from holding a driver’s licence.96  Jane’s friend, Im 
Mobile, has asked her for a favour.  Im’s Austin Minor has broken down and she 
needs to tow it to a garage.  She asks Jane if she can borrow Jane’s Porsche to tow the 
Austin to the garage and if Jane will steer her Austin as it is being towed.  Jane has a 
free afternoon and is happy to help.  Halfway to the garage a traffic officer signals for 
Im to pull over.  The officer ascertains that Jane is disqualified.  She is subsequently 
charged with driving while disqualified. 
 
 Initially Jane’s lawyer, Artful Advocate, is distressed to see Jane as he always 
fears the worst.  But, as he hears the facts of the case his eyes light up.  He is thinking 
that this time Jane has a chance – steering a car as it is being towed is like standard 
examples of driving in some ways (Jane had some control of the direction, Jane could 
brake and Jane was behind the wheel), but it is different in other ways (Jane could not 
control the forward propulsion and Jane had little control over the direction).  Artful is 

                                                                                                                                       
to reach her eighteenth (see R v. D; R v. S, unreported, Court of Appeal, 8 October 1996) and variables 
such as speed are subject to a margin of error. 

The degree of vagueness associated with a particular predicate may also depend on the purpose for 
which the predicate is being applied (for example, the “tree” predicate may be certain when used to 
distinguish a tree on a hill from a house on a hill, but vague when being used to distinguish a tree from a 
bush) and the standards of the language community within which it is being used (see, for example, 
Cass Sunstein, Problems with Rules, 83 CAL. L. REV. 953, 959-960 (1995)). 

 
95  See HART, supra note 52, at 123.  Using his famous example of the rule that “no vehicles may 

be taken into the park” Hart argues (at 124-133) that although there are some clear cases that come 
within the core of the rule and its application is beyond doubt, there will be instances which fall into a 
penumbra where the application of the rule is uncertain.  For example, Hart wonders (at 126) whether 
the rule applies to “bicycles, airplanes, [and] roller skates?”  

 
96 See supra note 41 and accompanying text. 
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anxious to check the cases.  He is not sure what he will find, but he knows that there is 
at least a chance that a court somewhere has addressed this issue, or perhaps one 
similar to it, and found that the person in Jane’s position was not driving.  Despite the 
very ordinary nature of the verb to drive, and its very ordinary context (Did Jane drive 
on a road?), Artful soon discovers that his law books are full of cases on this issue, 
some have found that a person steering a car that is being towed is a driver,97 while 
others have come to the opposite conclusion.98 
 

With an almost comical degree of judicial consternation, the courts in England,99 
Canada,100 Australia101 and New Zealand102 have devoted hundreds upon hundreds of 

                                                
97  See, for example, R v. Miller [1945] 1 D.L.R. 827; R v. Morton (1970) 75 W.W.R. 335; R v. 

Josephy [1978] 2 W.W.R. 583; Hart v. Rankin [1979] W.A.R. 144; McQuaid v. Anderton [1980] 3 All 
E.R. 540; Bassell v. McGuiness 29 S.A.S.R. 508 (1981); and Caise v. Wright; Fox v. Wright [1981] 
R.T.R. 49. 
 

98 See, for example, Wallace v. Major [1946] K.B. 473; Caughey v. Spacek [1968] V.R. 600; 
MacNaughtan v. Garland; Ex parte MacNaughtan [1979] Qd.R. 240; Hampson v. Martin [1981] 2 
N.S.W.L.R. 782; and Tink v. Francis [1983] 2 V.R. 17. 

`  
99 See, for example, (in chronological order) Saycell v. Bool [1948] 2 All E.R. 83 (holding that 

control over a lorry coasting down a hill amounted to driving); Shimmell v. Fisher [1951] 2 All E.R. 
672 (holding that where two people push and a third person steers, the car is being driven); Langman v. 
Valentine [1952] 2 All E.R. 803 (holding that where one person steers and another controls the 
propulsion they may each be driving); Evans v. Walkden [1956] 1 W.L.R. 1019 (holding that a driving 
instructor was not driving); R v. Munning [1961] Crim.L.R. 555 (holding that pushing a motor scooter 
was not driving); R v. Roberts [1965] 1 Q.B. 85 (holding that to release the brakes of a lorry and jump 
out did not amount to driving); Pinner v. Everett [1969] 3 All E.R. 257, 259 (per Lord Reid, suggesting 
that a person held up in a traffic jam who switched off the engine and was cleaning the windscreen 
might still be driving, whereas a person who stops at the kerb and leaves the car to go shopping would 
no longer be driving); Ames v. MacLeod [1969] S.C. 1 (a Scottish case) (holding that walking beside 
and steering a car was driving); R v. Tashin [1970] R.T.R. 88 (holding that peddling a moped where the 
engine was out of action amounts to driving); Edkins v. Knowles [1973] Q.B. 748 (holding that a 
motorist who had arrived at his journey’s end was no longer driving except between bringing the car to 
rest and completing the operations necessarily connected with driving); R v. MacDonagh [1974] Q.B. 
448 (holding that pushing a car with a shoulder against the door pillar was not driving); Tyler v. 
Whatmore [1976] R.T.R. 83 (holding that where one person steers and another controls the propulsion 
they may each be driving); McKoen v. Ellis [1987] R.T.R. 26 (holding that standing astride of and 
pushing a motorcycle amount to driving); Burgoyne v. Phillips [1983] R.T.T. 49 (holding that coasting 
down a hill with the steering lock engaged still amounted to driving); DPP v. Hastings [1993] R.T.R. 
205 (holding that a front-seat passenger who lent across the driver and pulled the steering wheel was not 
driving); Leach v. DPP [1993] R.T.R. 161 (holding that starting the engine and placing hands on the 
steering wheel was not driving); Gunnell v. DPP [1994] R.T.R. 151 (holding that coasting on a moped 
was driving); and James and Another v. DPP (unreported, 12 February 1997) (doubting whether a 
person who left his car and handed the keys to someone else could still be considered to be driving). 

 
100 See, for example, (in chronological order) R v. Whyte (1988) 42 C.C.C. (3d) 97 (holding that a 

person found slumped over the steering-wheel may be presumed to have care or control of the vehicle); 
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law report pages to the meaning of the words “drive”, “driver” and “driving” under 
rules such as the driving while disqualified rule discussed here.  The other apparently 
straightforward phrases used in the driving while disqualified rule – “motor 
vehicle”,103 “road or other public place”104 – have caused courts similar difficulties.105 

                                                                                                                                       
and R v. Hatfield (1997) 115 C.C.C. (3d) 47 (holding that a person found in the driver’s seat with the 
lights on, but the engine off and the seat fully reclined may be presumed to have care or control of the 
vehicle). 

 
101 See, for example, (in chronological order) Doyle v. Harvey [1923] V.L.R. 271 (holding that the 

acts preliminary to setting a car in motion are part of driving); Rowe v. Hughes [1974] V.R. 60 (holding 
that a driving instructor was not automatically deemed to be a driver of the car); Mercorella v. Page 
(1975) 12 S.A.S.R. 431; McGrath v. Cooper [1976] V.R. 535 (holding that steering a car being pushed 
from behind by another car was not driving); Cordwell v. Carley (1987) 31 A.Crim.R. 291 (holding that 
a person who has fallen asleep while controlling a motor vehicle is still driving; Allan v. Quinlan; Ex 
parte Allan [1987] 1 Qd.R. 213 (holding that coasting down a hill on a motorcycle was driving); 
Ricketts v. Laws (1988) 14 N.S.W.L.R. 311(holding that a driving instructor and pupil may both be 
driving during the course of a lesson); State Government Insurance Commission v. Sweeny (1989) 52 
S.A.S.R. 139 (holding that a person sitting in the passenger seat who attempts to steer the car towards 
the curb is driving); Affleck (1992) 65 A.Crim.R. 96 (holding that the operation of the clutch, 
accelerator and brakes was sufficient to amount to driving); 
 

102 See, for example, Andersen v. Transport Department [1964] N.Z.L.R. 881 (holding that the 
driver of a towing vehicle could be convicted for dangerous driving where he caused the vehicle being 
towed to snake across the road). 
 

103  See, for example, (in chronological order) Newberry v. Simmonds [1961] 2 Q.B. 345 (holding 
that a car with no engine was still mechanically propelled since it was possible that the engine would be 
replaced within a reasonable time); Smart v. Allan [1963] 1 Q.B. 291 (holding that a vehicle in such a 
state of disrepair that there was no prospect of its being made mobile was not a motor vehicle); and 
Regele v. Slusarczyk (1997) 147 D.L.R. (4th) 294 (holding that the ordinary meaning of automobile 
does not include a farm tractor). 
 

104  See, for example, (in chronological order) Buchanan v. Motor Insurers’ Bureau [1955] 1 
W.L.R. 488 (holding that the Port of London dock area was not a road); Griffin v. Squires [1958] 1 
W.L.R. 1106 (holding that a car park was not a road); R v. Beaumont [1964] Crim.L.R. 665 (holding 
that a private road leading to a farm was not a road for the purposes of the Act); Gill et al v. Elwood 
(1969) 9 D.L.R. (3d) 681 (holding that a shopping plaza centre was not a highway); R v. Mansour 
(holding that a parking-lot adjacent to an apartment building was not a highway); Selby v. DPP [1990] 
154 J.P.N. 508 (holding that a caravan park was a public place); DPP v. Vivier [1991] 4 All E.R. 18 
(holding that a private caravan and camping site was a road); Young v. Carmichael 1991 S.C.C.R. 332 
(holding that a car park attached to private flats was not a road); Alston v. O’Brien 1992 S.L.T. 856 
(holding that a road to a farmyard was not a road); Winbank v. Baker (1993) 112 F.L.R. 466 (holding 
that a parking lot was not a public place); R v. Russell (1993) 48 M.V.R. (2d) 67 (holding that a parking 
lot was a public place); Rodger v. Normand 1995 S.L.T. 411 (holding that a school playground was a 
public place); DPP v. Neville [1996] C.O.D. 229 (holding that an airport passenger waiting area was a 
public place); Buckle v. Stevens (1996) 137 D.L.R. 594 (holding that a parking area of a shopping mall 
was not a highway); Clarke v. Kato [1997] R.T.R. 264 (holding that a parking lot was a public place); 
and Cutter v. Eagle Star Insurance Co Ltd [1997] 2 All E.R. 311 (holding that a car park was a road). 
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Note also that this discussion has treated the “brute facts” of a case as if they were 
knowable in a straightforward and certain fashion.  However, this is also questionable.  
Although we often talk about the “facts of a case” as if they were acorns that, when 
ripe, fall to the ground, ready to be picked up,106 judicial fact finding has as much to 
do with “narrative coherence”107 and the fact-finder’s stereotypes108 as objective truth.  
The determination of the brute facts to which the rules are bring applied, therefore, 
adds a whole extra level of indeterminacy to legal reasoning. 
                                                                                                                                       

105  For another interesting example of a flexible term which “is impossible to delimit … by a 
precise definition”, see the judgment of Kirby J in Applicant A v. Minister for Immigration and Ethnic 
Affairs (1997) 142 A.L.R. 331, 390.  The case concerned the meaning of “a particular social group” in 
the context of Art 1 of the Convention Relating to the Status of Refugees 1951.  Justice Kirby 
demonstrates the vagueness of the phrase by first listing the following categories which have been 
upheld as particular social groups in municipal decisions of various signatory States (supra, at 390-391, 
footnotes omitted):  

members of the nobility of a former Eastern European kingdom; members of the 
landed gentry in pre-communist Romania; farmers in areas of military operations in 
El Salvador; a former funeral director and his wife engaged in the private sector in 
pre-communist Poland; a woman from Trinidad subject to spousal abuse over 15 
years; homosexual and bisexual men and women in countries where their sexual 
conduct, even with adults and in private, is illegal; dispossessed landlords who have 
abandoned their claim to property after revolution, but are still subject to stigma; 
unmarried women in a Moslem country without the protection of a male relative 
living in that country; members of the Tamil minority fleeing from Sri Lanka; young 
males who have evaded or deserted from compulsory military service in countries 
engaged in active military operations condemned by the international community; 
members of stigmatised professional groups and trade unions; soldiers of the army of 
the former regime in South Vietnam; Roman Catholics and ethnic Chinese fleeing 
from Vietnam; and Freemasons escaping from Cuba.   

Justice Kirby goes on to contrast this list with the following categories whose claims to be 
particular social groups have all been rejected (supra, at 391-392, footnotes omitted):  

the “capitalist class” in a former East European country; an Indian woman who had 
married out of her caste; members of a recreational club; a person accused of 
corruption in Ghana; a person who had been a member of an Irish terrorist group and 
was suspected, in Ireland, of permitting hostages to escape; a Bolivian migrant drug 
offender fearful of punishment as a drug informant if he were returned to Bolivia; a 
member of the wealthy Sikh community returning to the Punjab with money which 
would be subject to the risk of robbery and extortion; an Iranian seaman imprisoned 
in Australia for importation of illegal drugs liable to further heavy punishment if 
returned to Iran; and a stepson of a Columbian storekeeper whose shop was blown up 
by a drugs cartel when he refused to trade for them. 

 
106 See Irving Younger, The Facts of a Case, 3 U. ARK L. REV. 345, 346 (1980). 

 
107  See BERNARD S. JACKSON, LAW, FACT AND NARRATIVE COHERENCE (1988); and PETER 

GOODRICH, LEGAL DISCOURSE (1987). 
 

108 See Bibi Sangha & Robert Moles, Gendered Stereotypes and Unconscionability – Can We 
Trust Judges to Get It Right?, (1997) 1 FLINDERS J. L. REFORM 145. 
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b) Open-ended legal concepts 
 
 In addition to the vagueness associated with everyday language, it is important to 
note that many legal terms of art are deliberately open-ended.109  That is, rules often 
contain terms at the far end of the indeterminacy spectrum.  Such terms invite 
competing arguments over the substantive desirability of applying, versus not 
applying, the rule to the facts of the case.  For example, consider a rule that prohibits 
exclusions of liability if they are “unfair”, or a rule that does not allow searches and 
seizures that are “unreasonable”.  The effect of these rules is to channel debates about 
the appropriate paternal role of the court in interfering with consumer contracts and 
the bounds of legitimate police searches into debates about the meaning of “unfair” 
and “unreasonable” respectively.  In cases such as these, advocates argue that a 
complex set of real world events and relationships should or should not come within 
these contestable legal concepts.  These terms of art are not susceptible to definition in 
terms of necessary and sufficient conditions.110  As a result, a good lawyer seldom 
seems short of an argument showing why certain facts do or do not constitute “an 
unfair exclusion of liability” or “an unreasonable search and seizure”. 
 
  

c) Conclusions 
 

The use of everyday words such as “drive” and “road” do not seem to cause much 
difficulty in ordinary conversation.  Why do they cause problems in legal discourse?  
The primary reason why linguistic interpretations are much more troublesome in law 
than in everyday conversation is to do with the consequences that attach to different 
                                                

109 In the terminology of W.B. Gallie, Essentially Contested Concepts, 56 PROC. ARISTOTELIAN 
SOC'Y 167 (1955-56) these are “essentially contested concepts”.  The meaning of the term is contestable 
in the sense that “it is clear that it embodies a normative standard, but different users disagree about the 
detailed contents of that normative standard.”  See Waldron, supra note 82, at 526. 

For example, our sense of “justice” is constructed from contradictory fragments from different 
times and different cultures.  See ALASDAIR MACINTYRE, WHOSE JUSTICE? WHICH RATIONALITY? 
(1988). 
 

110 See GOODRICH, supra note 107, at 172, 179 & 193; and Gregory Pipe, Common Law 
Concepts: The Problem of Undefinability, in INFORMATICS AND THE FOUNDATIONS OF LEGAL 
REASONING 225, 227 (Zenon Bankowski, Ian White and Ulrike Hahn eds., 1995). 
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interpretations in each form of discourse.  In everyday conversation it does not matter 
much whether we say that a person in charge of a car that is being towed is driving it.  
We would still know what the person meant whether they used the word “drive” or 
not.  And certainly they would not have to proffer a treatise to justify their usage.  On 
the other hand, whether certain conduct amounts to driving “in the eyes of the law” 
will have dramatic consequences for the parties involved and will affect the behaviour 
of others in the future.  On top of this, a predicate found in a legal rule takes on a 
technical meaning as it must be understood in light of the judicial gloss put upon it in 
past cases.  To use a term such as “drive” in the context of the driving while 
disqualified rule requires a degree of “expert judgement.”111  In legal discourse, 
therefore, it is hardly surprising to see arguments both for and against the application 
of a particular rule to a particular circumstance. 
 
 How indeterminate is rule application in legal reasoning?  Hart, who is famous for 
his recognition of the open-texture phenomenon, was quick to consign its operation to 
a mere “margin” of uncertainty.112  There are, however, reasons to think that the 
problem is more central than Hart suggests.  First, legal rules are typically expressed at 
a reasonably high level of abstraction; they are aimed at types of behaviour and types 
of situations rather than particular events.  Second, because language is a social 
activity which depends on convention, there is more slippage than Hart acknowledged.  
I would agree with Allan Hutchinson who argues that because “convention and 
context are never historically stable and always socially contestable … the meaning 
and application of legal rules cannot be put beyond the possibility of disputation or the 
need for defence.”113  This is not to say that in every case there will be linguistic 
doubt, but rather that there will often be something to be said for both sides.  
Furthermore, many legal terms of art are open-ended and clearly problematic from the 
perspective of creating rule-based legal expert systems.   
 

                                                
111 See Jon Bing, Three Generations of Computerized Systems for Public Administration and 

Some Implications for Legal Decision-Making,  3 RATIO JURIS 219, 230-231 (1990). 
 
112 See HART, supra note 52, at 135. 

 
113 See Hutchinson, supra note 89, at 797.  See generally supra notes 88 & 89 and accompanying 

text. 
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Formal logic can say nothing about the applicability of its rule predicates.  
Therefore, despite the importance of arguments over rule application in legal 
reasoning, rule-based legal expert systems simply delegate the responsibility for 
determining whether these concepts are satisfied is simply delegated to the user.  The 
computer can do little more than ask “was the defendant driving?”114 
 
 
3.  Rule defeasibility 
 

Even if a verbal formulation of a rule is agreed upon and it is accepted that the 
facts come under its explicit requirements, there may be other facts which, if present, 
may invalidate the operation of the rule.  The presence of the defeating event makes 
the apparent solidity and applicability of the rule disappear.  This possibility is 
described as rule defeasibility.115   

Rule defeasibility can be illustrated by returning to Jane and the rule prohibiting 
driving while disqualified.  Jane has been disqualified from holding a driver’s licence, 
she knows this, but is driving down a major public road.  She is pulled over by a 
traffic officer.  It is clear that Jane has committed the offence of driving while 
disqualified.  Or is it?  Suppose that in addition to the facts that we already know, 
Jane’s husband had just suffered a heart attack and that she was driving him to the 
nearest hospital.  Is Jane still guilty of driving while disqualified?  Or suppose that 
Jane had been taken hostage in an armed robbery and was being made to drive the 
getaway car at gun point.  Is she committing an offence? 

 

                                                
114 See Rissland, supra note 13, at 1966.  SUSSKIND, supra note 18, at 98-106 proposes 

pragmatically that a rule-based LKBS be stocked with statute and case “law-derivations” which are 
probabilistic statements regarding the application of a general rule in a particular context.  The 
inclusions of law-derivations is intended to (supra, at 105-106) “increase the number of askable 
questions, and … provide greater knowledge about the likely range of applications of statutes and 
judicial precedents than [the bare rules] do.”  However, an implementation of this ad hoc solution 
would have to confront the problems of “ignorance of fact” and “indeterminacy of aim” which cause 
legal rules to be stated in general terms in the first place (see HART, supra note 52, at 128).  Therefore, 
any attempt to provide such a set of law-derivations would still be radically incomplete and unreliable 
except in the clearest of cases. 
 

115 See, for example, G. P. Baker, Defeasibility and Meaning, in LAW, MORALITY AND SOCIETY 
26 (P. M. S. Hacker & J. Raz eds., 1977); Berman & Hafner, supra note 53, at 22-24; and Neil 
MacCormick, Defeasibility in Law and Logic, in INFORMATICS AND THE FOUNDATIONS OF LEGAL 
REASONING 99 (Zenon Bankowski, Ian White & Ulrike Hahn eds., 1995). 
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Jane’s defence is not to argue that she falls outside the literal requirements of the 
rule; she admits that she drove while disqualified from doing so.  Instead, she is 
claiming that there is an implicit exception to the rule which covers her case.  She is 
claiming that her reasons for driving were such that it would be irrational or unjust to 
apply the driving while disqualified rule.  Courts generally interpret rules and imply 
exceptions to avoid obvious injustices.  For example, the English Courts recognise the 
defences of necessity and duress to a charge of driving while disqualified.116   

 
Rule defeasibility creates two problems for LKBS design.  The first problem is 

knowing what the defeasing conditions are.  These kinds of exceptions can never be 
fully enumerated in advance.117  Laws are always stated in general terms and there are 
an unlimited number of rare and hard to foresee events that are not only caught by the 
rule but also trigger background legal principles that argue against the rule being 
applied.  The existence of un-stated potential exceptions means that the legal 
knowledge contained in a rule-based legal expert system would always be incomplete. 

 
Second, the existence of a rule and an exception create a turbulent juncture at 

which rule formulation and application arguments may often be made for both sides.  
According to Joseph Singer, the existence of defeasing conditions makes legal 
doctrine always potentially indeterminate as “[j]udges can move the line between rules 
and exceptions, or create new exceptions.  They can nullify the application of a rule to 
a particular case by widening a legally enforceable standard so far that it eclipses the 
apparently applicable rule.”118  

  
 
4.  Rule inconsistency 
 

                                                
116  See R v. Martin [1989] R.T.R. 63. 
 
117  According to MacCormick, supra note 115, at 103 “it would be extremely difficult, perhaps 

impossible, and for sure the enemy of any kind of clarity or cognoscibility in the law, to attempt a 
formulation of every conceivable precondition of validity in every statement of every rule.” 

 
118 Joseph W. Singer, The Player and the Cards: Nihilism and Legal Theory, 94 YALE L.J. 1, 22 

(1984). 
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Another source of complexity in legal reasoning comes from conflicts in the 
system of rules.119  A conflict arises where more than one rule is arguably applicable 
to the case at hand.  So, even if the rules taken individually are tolerably clear in 
application, what may be “more often uncertain is what is the right rule to apply.”120  
Simple rule formalism and rule-based logic assume that the body of norms being 
modelled is internally consistent.  Consistency is required in the context of a rule-
based LKBS to avoid the problem of ex falso sequitur quidlibet, which refers to the 
fact that in a formal logic system the existence of inconsistent axioms means that any 
proposition whatsoever can be derived from the system.121  

 
The consistency assumption is unlikely to hold in practice.  Conflicts may arise in 

many contexts; a statute may contain two rules that both seem to apply to the case at 
hand but lead to conflicting results, the application of a particular rule may conflict 
with a more general legal principle such as an equitable maxim, a new statute may 
contain a rule which conflicts with a previous statutory or case-based rule, two 
conflicting case-based rules may arguably apply to the case in hand or it may be 
unclear which of two bodies of law should govern a dispute.  The case of Donoghue v. 
Stevenson122 illustrates some of these modes of inconsistency.  Not only were there 
conflicting precedent cases, but there was also a clash between the general principles 
that “no one other than a party to a contract can complain of a breach of that contract” 
and “negligence apart from contract gives a right of action to the party injured by the 
negligence”.123  Conflicts such as these are a ubiquitous part of legal reasoning.  
Indeed, almost every case in an appeal court can be seem as a clash between 
individually valid but mutually contradictory authority-based reasons; typically each 
party is able to frame its case in terms of a valid set of rule-based premises, but the 
competing sets are inconsistent.124  

                                                
119 See, for example, Berman & Hafner, supra note 53, at 25-28; and LEITH (1990), supra note 53, 

at 107-108. 
 

120  LORD WRIGHT, LEGAL ESSAYS AND ADDRESSES 343 (1939). 
 
121 See infra notes 190-194 and accompanying text. 
  
122 Donoghue v. Stevenson [1932] A.C. 562. 

 
123 Id. at 609 (per Lord MacMillan). 
  
124 Neil MacCormick, Legal Deduction, Legal Predicates and Expert Systems, 5 INT’L J. FOR 

SEMIOTICS OF  L. 181, 199-200 (1992) argues that: 
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Because of the messy inconsistent nature of much legal doctrine, the assumption of 

consistency results in a model of the law which is unfaithful to the realities of legal 
reasoning.  The possibilities of relaxing this assumption and of using meta-principles 
to adjudicate between conflicting rules are discussed in the next chapter on 
argumentation frameworks. 

 
 
5.  Analogical reasoning 
 
 Analogical reasoning is one of the most important modes of legal reasoning.125  It 
is a different kind of reasoning from that posited by simple rule formalism.  In contrast 
to deductive reasoning, it does not apply a set rule to a particular situation, but instead 
moves from case to case in terms of relevant factual similarities and differences.   
 

The basic structure of an analogical argument is very simple.  One starts with an 
initial case, Case1, in which the court decided X.  Now one considers a new case; 
Case2.  Case1 and Case2 share some factual characteristics, but differ in other 
respects.  To make an argument by analogy that the court in Case2 should also decide 
X, one argues that the characteristics shared by the two cases are relevantly similar and 
that there are no relevant differences between the two cases. 
 

Rule-based logic is a deductive system with no facility for reasoning by analogy.  
It is therefore a deficient model for areas of the law where analogical reasoning is a 
common mode of discourse.  Another important paradigm in AI and law, case-based 
reasoning,126 attempts to model analogical reasoning.  Unfortunately, this is 

                                                                                                                                       
Rival readings of statutory norms and of precedents … abound.  Each of the parties to 
a dispute has to show some ground for the legal case argued, that is, has to produce a 
suitable formulation or interpretation of authoritative materials.  …  The cases so 
argued are deductive – but mutually contradictory.  The task of the judge us to uphold 
one or other (or neither, if a third view can be shown to override both). 

 
125  According to EDWARD H. LEVI, AN INTRODUCTION TO LEGAL REASONING 1 (1948) (footnote 

omitted) “[t]he basic pattern of legal reasoning is reasoning by example.”  See also Sunstein, supra note 
79; and Brewer, supra note 42. 

 
126 The general idea behind case-based reasoning is this:  The expert system contains a knowledge 

base of past cases.  When the system is presented with a new case it retrieves the most analogous cases 
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accomplished only by adopting an impoverished model of analogical reasoning.  I will 
first consider the flexible nature and common sense grounding of analogical reasoning 
and then assess the adequacy of computational models of analogical reasoning. 

 
 
a)  The nature of analogical reasoning 
 
Analogy-making is inherently flexible and common sense knowledge is used 

intensively to determine similarities and differences between cases.  The flexibility of 
analogical reasoning is illustrated by the wide array of techniques with which lawyers 
and judges are equipped for arguing why some precedent cases are on-point and others 
distinguishable.  Llewellyn lists a collection of 64 such techniques.127  They range 
from the statement that “[t]he rule [from a particular case] is too firmly established to 
disturb”,128 to the technique by which “‘[t]he tendency of the decisions is stated, 
consecrated, and founds the ruling”,129 to the assertion that a precedent “must be 
confined to its exact facts.”130  

As a result of this flexibility, it is to a large extent simply up to the judge whether a 
prior decision will be treated as being “on all fours” with the present case, or treated as 
being “beside the mark”.131  Even when an analogy feels obvious and compelling,132 
                                                                                                                                       
from its database.  These past cases are then used by the expert to suggest the conclusion that should be 
reached in the new case.  See generally JANET KOLODNER, CASE-BASED REASONING (1993). 

   
127  See KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS 77-91 (1960). 
 
128  Id. at 77. 

 
129  Id. at 83 (quoting Valera v. Reading Co (1944) 36 A.2d 644, 646). 

 
130  Id. at 87 (quoting Grain Dealers National Fire Ins Co v. Union Co (1953) 111 N.E.2d 256, 

261). 
 
131 See David Chalmers, Robert French & Douglas Hofstadter, High-Level Perception, 

Representation, and Analogy: A Critique of Artificial-Intelligence Methodology, in DOUGLAS 
HOFSTADTER & THE FLUID ANALOGIES RESEARCH GROUP, FLUID CONCEPTS AND CREATIVE 
ANALOGIES: COMPUTER MODELS OF THE FUNDAMENTAL MECHANISMS OF THOUGHT 169, 179 (1995) 
who argue that: 

The quality of an analogy between two situations depends almost entirely on 
one’s perception of the situations.  If Ronald Reagan were to evaluate the validity of 
an analogy between the U.S. role in Nicaragua and the Soviet Union’s role in 
Afghanistan, he would undoubtedly see it as a poor one.  Others might consider the 
analogy excellent.  The difference would come from different perceptions, and thus 
representations, of the situations themselves.  Reagan’s internal representation of the 
Nicaraguan situation is certainly quite different from Daniel Ortega’s. 
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this stems from shared understandings within the legal community, not from an 
abstract acontextual comparison of the two cases.133  Since analogies are obvious only 
to the extent that there is a group consensus that they are obvious, a seemingly clear 
analogy is always potentially shakeable.  For example, at an earlier time within our 
legal culture, race and gender were widely regarded as relevant differences with 
respect to suffrage, inheritance, the ability to hold property, the entitlement to 
educational opportunities and the right to enter many professions.134 

 
Another feature of analogical reasoning is the intensive use of common sense 

knowledge and merit-based reasoning in the construction of analogical arguments.  
For example, suppose that a lawyer wishes to argue that the decision in Donoghue v. 
Stevenson135 also governs the case of an auditor whose negligent work results in a 
company being overvalued and causes a stock market investor to lose money when the 
truth is revealed and the share price drops.  One potential point of similarity is that, 
like the consumer in Donoghue v. Stevenson, the investor is an innocent third party 
who may suffer loss if the auditor is negligent.  To recognise this as a point of 
similarity requires the knowledge that contracting gastro-enteritis from a decomposing 
snail is like making an investment in an overvalued company.136  To rebut this analogy 
requires an even more subtle and detailed collection of common sense propositions.  
For example, an opposing lawyer might make arguments based on a moral difference 

                                                                                                                                       
 
132 For example, is it not clear that the decision in Donoghue v. Stevenson [1932] A.C. 562, a case 

about a snail in a bottle of ginger beer, should govern a case otherwise the same, except involving toxic 
traces of carbolic acid in a bottle of lemonade?  (See Daniels v. White & Sons [1938] 4 All E.R. 258.) 
 

133  See Sunstein, supra note 79, at 748. 
 
134  See, for example, KATHERINE O’DONOVAN, SEXUAL DIVISIONS IN LAW (1985); and Reva 

Siegel, Why Equal Protection No Longer Protects: The Evolving Forms of Status-Enforcing State 
Action, 49 STAN. L. REV. 1111 (1997). 

For three striking examples of moral judgments, based on race and gender distinctions, which have 
failed spectacularly the test of time see Jex-Blake v. Senate of the University of Edinburgh (1873) 11 M. 
784 (holding that female students were not entitled to study at or graduate from the University of 
Edinburgh); Plessy v. Ferguson (1896) 163 U.S. 537 (upholding a state law that required railroads to 
provide separate seating for whites and non-whites); and Dredd Scott v. Sandford (1857) 60 U.S. 393 
(holding that slaves were not citizens within the meaning of the U.S. Constitution). 

 
135 Donoghue v. Stevenson [1932] A.C. 562.   

 
136 See, for example, Candler v. Crane, Christmas & Co [1951] 2 K.B. 164, 179 (per Lord 

Denning) arguing that “I cannot think that liability depends on the nature of the damage.” 
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between economic losses and physical harm,137 the risk that liability for negligent 
misstatements will prove to be overburdensome138 and the purpose of the audit not 
including the protection of third party investors in the company.139 

                                                
137 See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 618 (per Lord Bridge) 

arguing that:   
One of the most important distinctions always to be observed lies in the law’s 

essentially different approach to the different kinds of damage which one party may 
have suffered in consequence of the acts or omissions of another. It is one thing to 
owe a duty of care to avoid causing injury to the person or property of others. It is 
quite another to avoid causing others to suffer purely economic loss. 

 
138 See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 632-633 (per Lord 

Oliver) arguing that: 
The opportunities for the infliction of pecuniary loss from the imperfect performance 
of everyday tasks on the proper performance of which people rely for regulating their 
affairs are illimitable and the effects are far reaching. A defective bottle of ginger beer 
may injure a single consumer but the damage stops there. A single statement may be 
repeated endlessly with or without the permission of its author and may be relied on 
in a different way by many different people. 

 
139 See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 632 (per Lord Oliver) 

arguing that: 
I find it difficult to believe … that the legislature, in enacting provisions [requiring 
audits] clearly aimed at the protection of the company and its informed control by the 
body of its proprietors, can have been inspired also by consideration for the public at 
large and investors in the market in particular. 
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b)  Computational models of analogical reasoning 
 
Given the flexible nature of analogical reasoning, how do the AI models measure 

up?  The most famous example of case-based reasoning in AI and law is HYPO.140  
HYPO operates in the domain of trade secret law.  HYPO stores cases on the basis of 
a pre-defined index of possible similarities and differences known as “dimensions”.  
When given a new case, HYPO searches through its database for the most on-point 
precedents and generates arguments both for and against liability.  Popple’s 
SHYSTER system is similar.141  SHYSTER stores and retrieves cases according to a 
pre-defined index of “attributes” and operates over a number of different legal 
domains.  HYPO and SHYSTER exhibit a number of shortcomings as models of 
analogical reasoning which are representative of case-based reasoners as a whole.  

 
First, real world complexity cannot be crammed into simple dimensions without 

distortion.  In particular, describing a  case in terms of dimensions will often result in a 
coarse caricature of the case which excludes important information.  In HYPO, for 
example, information about previous disclosures of the trade secret in question is held 
in two dimensions.  One is labelled Secrets-Disclosed-Outsiders and contains the 
number of such disclosures (if any).  The other relevant dimension is Outsider-
Disclosures-Restricted which contains the number of disclosures made subject to 
confidentiality restrictions (if any).  These dimensions are simply too coarse to capture 
the kind of issues that are likely to occur in determining whether two cases involving 
previous disclosures are analogous.  There are a number of other relevant factors: Who 
were the disclosures made to?  Was the same information disclosed each time?  Were 
they made carelessly, deliberately or by an employee in breach of contract?  Has the 
information become public knowledge?  What were the terms of any confidentiality 
restrictions?  Did the same terms apply to each disclosure?  Dealing with all these 
issues would raise insurmountable computational problems, but not dealing with them 
makes the model inadequate.142  Furthermore, like rule predicates, the determination 
                                                

140 See KEVIN D. ASHLEY, MODELING LEGAL ARGUMENT: REASONING WITH CASES AND 
HYPOTHETICALS (1990).  For the most recent HYPO-based system, see Aleven & Ashley, supra note 
17. 

 
141 See POPPLE, supra note 20.  

 
142 The CATO system, which is based on HYPO, uses finer grained categories, but the basic 

problem remains.  See Aleven & Ashley, supra note 17 
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of the value for a dimension in a particular case may be controversial.  For example, 
suppose that different pieces of the confidential information have been disclosed to 
various different parties at different times and in different manners.  How can one now 
quantify the number of discrete disclosures? 

 
A second related shortcoming of case-based reasoners is that an important aspect 

of the case under consideration may fall outside of the pre-defined index of possible 
similarities and differences.  For example, consider SHYSTER.  Popple tests his 
system by creating an index of important factual attributes from older cases and then 
running the system on more recent cases to see if SHYSTER’s predictions match the 
actual decisions.  In the domain of the rights of finders of lost property,143 Popple’s 
test case is Parker v. British Airways Board.144  Here the court held that the finder of a 
gold bracelet in a British Airways lounge had a better claim to the bracelet than the 
occupier of the premises, British Airways.  The reason for this decision was that 
British Airways had not sufficiently manifested an intention to exercise control over 
property found in its lounge.145  In this case, SHYSTER picks the right result, but the 
crucial reason does not fit into its index of factors.146  In other words, even if British 
Airways had manifested a sufficient intention to exercise control, SHYSTER’s 
representation of the case would not have changed, so it would still decide the case 
against British Airways.147   

                                                
143  See POPPLE, supra note 20, at 164-173. 
 
144 Parker v. British Airways Board [1982] Q.B. 1004. 

 
145  Id. at 1018-1010 (per Donaldson LJ). 

 
146 The ten attributes used by Popple to code cases in this domain were: (1) Was the finder the 

occupier of the premises where the chattel was found?; (2) Was the chattel attached to the land or 
premises where it was found?; (3) Was the other claimant (the non-finder) the owner of the premises 
where the chattel was found?; (4) Was the other claimant the true owner of the chattel or did she/he 
claim through the rights of the true owner?; (5) Did the finder hand over the chattel to the other 
claimant after the finding?; (6) Did one of the parties rely on the terms of an agreement made with the 
other which purported to give her/him the right to the chattel?; (7) Was the finder a servant of the other 
claimant?; (8) Was the chattel hidden or in a position so as to be difficult to find?; (9) Was an attempt 
made to find the true owner of the chattel or, alternatively, was the chattel clearly abandoned?; and (10) 
Did either of the parties know of the existence of the chattel prior to the finding?  See POPPLE, supra 
note 20, at 167-168.  

  
147 A similar observation may be made with respect to other of Popple’s test cases.  Another 

domain Popple considers, supra note 20, at 173-190, is whether a defendant has “authorised” a breach 
of copyright committed by another party.  In three of the four test cases, the facts which the courts 
stated as crucial fell outside of the index of factors and therefore their presence or absence would not 
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Third, the common sense knowledge, shared community understandings and 
substantive value judgements which determine the relevance of bare factual 
similarities and differences are not modelled.148  As seen in the example which 
compared the kind of loss suffered by the consumer in Donoghue v. Stevenson with 
that suffered by a third party investor at the hands of a negligence auditor, realistic 
analogy-making requires a pool of such understandings. Therefore, attempting to 
develop sophisticated and versatile analogical reasoners would run head-on into one of 
the largest common sense related problems in the field of AI.149   

 
These three problems show that the development of powerful automated 

analogical reasoners cannot be expected within the foreseeable future. 
 
 

                                                                                                                                       
affect SHYSTER’s representation of each case or its prediction.  The cases were CBS Inc v. Ames 
Records and Tapes Ltd [1982] Ch 91, WEA International Inc v. Hanimex Corporation Ltd (1987) 17 
F.C.R. 274 and CBS Songs Ltd v. Amstrad Consumer Electronics plc [1988] A.C. 1013.  The crucial 
facts, which fell outside the index, were that the defendant made it clear that it had no authority to 
authorise copying and that it did not sanction, approve or countenance an infringing use. 
 

148 See Donald H. Berman & Carole D. Hafner, Representing Teleological Structure in Case-
Based Legal Reasoning: The Missing Link, in PROCEEDINGS OF THE FOURTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 50 (1993) who make the point that the reasons 
behind particular decisions are not traditionally modelled in case-based reasoning. 

 
149 See, for example, the “Sally and Sarah” story from the introductory chapter, supra pp. 4-5.  
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C. The Limited Niche for Rule-Based Legal Expert Systems 
 
In this section I investigate the practical significance of the rule-based logic 

paradigm for the design of LKBSs.  First, it is argued that the kind of work lawyers 
and judges engage in is not much concerned with clear cases.  Due to the characteristic 
room to argue for both sides in legal reasoning, genuinely clear cases are rare.  
Second, it is argued that even in the (limited) domain of clear cases, it is not 
immediately obvious that the development of rule-based legal expert systems would 
be warranted.  Often clear cases do not require legal advice or, if advice is sought, they 
are quickly disposed of.  When more thought is required, the interested lawyer or 
layperson may be assisted more efficiently by competing technologies such as 
textbooks, pamphlets, flowcharts or information on digital information networks such 
as the world-wide-web.  The occasions when rule-based logic seems to have a 
comparative advantage seem limited to rule systems which contain a large number of 
simple rules that have complicated interrelationships, which are frequently updated or 
which can be usefully linked to other electronic information systems. 

 
 
1.  The rarity of clear cases in legal discourse 

 
As the more self-critical of rule-based legal expert system designers admit, such 

systems are capable only of advising in clear cases.150  That is, they can advise only on 
cases where the conclusion can be drawn deductively from the user’s input and the 
legal rules stored in the system.  How common are such cases?  Does legal reasoning 
resemble the clenched fist of relentless logical deduction?  Is the solving of clear cases 
“a major part of what a lawyer is required to do”?151  Or is the fist of rule-based logic 
more usually prized open by flexibility in rule formulation, indeterminacy in rule 
application, rule defeasibility, the existence of conflicting norms and the fluidity of 
analogical reasoning? 

 

                                                
150  See, in particular, SUSSKIND, supra note 18, at 202 and 242. See also supra note 46 and 

accompanying text. 
 
151 John Zeleznikow & Daniel Hunter, Rationales for the Continued Development of Legal Expert 

Systems, 3 J.L. & INFO. SCI. 94, 101 (1992). 
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There are, of course, many constraints on what may be legitimately argued and 
decided in legal discourse.  An argument must relate to the real world event which 
precipitated the dispute; a proposed rule or decision must be supportable legally and 
must avoid obvious conflicts with the existing body of norms and decisions;152 
language may be fluid, but it is often viscous (no matter what fancy post-modern 
theory of interpretation is applied, Donoghue v. Stevenson153 was not a case about 
same-sex marriage); and lawyers inevitably look through eyes long socialised into 
commonly accepted legal categories, doctrines and stereotypes.154  As a result, some 
arguments are better than others155 and there are many clear cases in a given legal 
community at a given time.156 

                                                
152  According to NEIL MACCORMICK, LEGAL REASONING AND LEGAL THEORY 121 (1978) 

(emphases in original): 
[T]he requirement upon a litigant’s lawyers to frame his case as a legal claim or 
defence imposes, in wide terms, two limits on the formulation of the case:  first, it 
must be so formulated as to avoid conflict with existing rules – here the possibility of 
‘explaining’ and ‘distinguishing’ unfavourable precedents, and ‘literally’ or ‘liberally’ 
interpreting statutes (depending on the needs of the case) must be borne in mind; and 
secondly, it must be formulated in such a way that it can be shown to be supported by 
analogies from existing case law (or, more rarely, statute law) or by ‘general 
principles’ of the law, preferably authoritatively stated by judges in obiter dicta, or by 
institutional or at least respectable legal writers, or faute de mieux newly minted by 
counsel as explaining and rationalizing some relevant group of acknowledged legal 
rules. 

 
153  Donoghue v. Stevenson [1932] A.C. 562. 

 
154 See LLEWELLYN, supra note 127, at 19-20.  See also Duncan Kennedy, Freedom and 

Constraint in Adjudication: A Critical Phenomenology, 36 J. LEGAL EDUC. 518, 548-551 (1986) who 
analyses the normative affect of the legal materials from a judge’s point of view.  Kennedy argues that 
the law is not simply a set of result-justifying materials, but that it plays an important role in 
conditioning a judge’s “gut feeling” about a case.  That is, (supra, at 548) a judge’s “intuitions about 
social justice [are dependent on his or her knowledge] of what judges and legislators have done in the 
past”.  On the community-situated nature of thought and progress see generally THOMAS S. KUHN, THE 
STRUCTURE OF SCIENTIFIC REVOLUTIONS (2nd ed. 1970).  

 
155 See generally STONE (1964), supra note 57, at 36; Lawrence R. Solum, On the Indeterminacy 

Crisis: Critiquing Critical Dogma, 54 U. Chi. L. Rev. 462, 472 & 475-476 (1987); and Frank I. 
Michelman, Politics as Medicine: On Misdiagnosing Legal Scholarship, 90 YALE L. J. 1224, 1227 
(1981). 

In terms of word meaning, Stone (supra at 36) points out that syntax, context, the legal framework 
for the dispute and the social setting all serve to delimit the range of potential word meanings.   

Michelman, draws attention to our ability to judge an action or argument against conventional 
group understandings.  He puts the point this way (supra at 1227): 

From Wittgenstein we learned that a set of instructions can never finish explaining 
how itself is to be read; the signpost on the road fails to tell us whether to go in the 
direction of the point or the butt.  The Wittgensteinian lesson, however, does not end 
there.  It goes on to insist that judgments of error, mistake, and incompetency in the 
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Exactly how much flexibility there is to make arguments for both sides in typical 
legal disputes is a difficult and controversial question.  Certainly not all the reasons 
giving rise to the room to argue discussed in the last section come into play in every 
case.  Many things are certain much of the time.  However, the real art of legal 
reasoning is to find a pressure point, either a weakness in the system of rules where a 
rule can be re-formulated, defeated or its application seen as uncertain, or ways of 
analogising and distinguishing the relevant cases to achieve the desired result.  
Certainly, with respect to cases at the appellate court level, unless it is a rare case 
brought purely out of acrimony, stubbornness, the desire to achieve a strategic delay or 
the advocate’s incompetence, there are always plausible legal arguments to be made 
for both sides.  Indeed, it would seem that in most cases that reach lawyers for advice, 
plausible arguments can be made for both sides.  I would agree with the observation 
made by Bruce Buchanan and Thomas Headrick (when AI and law was still in its 
infancy) that “the lawyer rarely looks for, or even expects, clear answers.  More often 
than not, he searches his data base – treatises, articles, statutes, cases, and other 
materials – in order to construct legally acceptable arguments in the pursuit of one or 
more objectives.”157  In the kinds of cases to which practising lawyers, legal 
academics, law students and judges direct their attention a good lawyer is seldom short 
of a good argument.158  Legal creativity means that new areas of dispute always open 
up and old ones are revisited.  The hundreds of thousands of cases decided during the 
last century do not seem to have made it more difficult for lawyers to find things to 
argue over than was the case in 1899. 

 
Sometimes legal decision making may seem more determinate than it actually is.  

First, even if the legal rules do not dictate a particular legal result, the language of the 

                                                                                                                                       
use of rules are nonetheless possible within a practice, a language-game, or a form of 
life.  One can say, for example, that a traveler striking off in the direction of the butt-
end of a road sign has failed to read the sign correctly. 

 
156  For an account and criticism of the contrary claim, that “the existing body of legal doctrines – 

statutes, administrative regulations, and court decisions – permits a judge to justify any result she 
desires in a particular case”, see Solum, supra note 155, at 462. 
 

157 Buchanan & Headrick, supra note 34, at 40. 
 

158 See, for example, Berman & Hafner, supra note 53, at 3; and Moles, supra note 53, at 201. 
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judge, advocate or student in question, is usually that of impersonal necessity.159  
Second, judges often mask the existence of choice by mentioning only the winning 
side of an argument in their judgments.160  Furthermore, even if a case is clear in a 
particular legal community at a particular time, this clarity is always contingent.  A 
case is clear only if the legal community agrees that it is.161  Therefore, the same result 
may not feel so definite in a different legal system, or in our own legal system at a 
different time.162 
 

What all this suggests is that the real essence of legal reasoning is a process of 
brainstorming, manipulating rules and cases, searching for alternative principles under 
which a case can be brought and generating a wealth of plausible legal arguments.  
Therefore, any system which is by definition restricted to clear cases is cut off from a 

                                                
159 See generally STONE (1950), supra note 57, at 139-140; MACCORMICK, supra note 152, at 

122; Jerry Frug, Argument as Character, 40 STAN. L. REV. 869, 898-899 (1988); and Sanford Levinson, 
The Rhetoric of the Judicial Opinion, , in LAW’S STORIES, supra note 217, at 187, 188. 

Legal arguments are expected to bring the current case under a rule, doctrine, precedent or concept 
capable of rationalising the advocated result.  See Neil MacCormick, Argumentation and Interpretation, 
6 RATIO JURIS 17, 18 (1993); and STONE (1950), supra note 57, at 169.  Stone (at 169, footnote omitted) 
argues that: 

Even where it is recognised that there is some field for decision left free of 
logical compulsions [counsel] are likely in most courts to fare better with holdings 
sub silentio, tenuous dicta, verbal analogies, and syllogistic deductions, than with a 
straightforward argument based on the social facts to be regulated and the policies 
applicable thereto.  

  
160 See James Boyle, The Anatomy of a Torts Class, 34 AM. U. L. REV. 1003, 1052 (1985); and 

Robert Rubinson, The Polyphonic Courtroom: Expanding the Possibilities of Judicial Discourse, 101 
DICK. L. REV. 3, 3-5 (1996).  Rubinson (supra, at 4, citations omitted) argues that: 

the judicial opinion … is a paradigm of closed discourse.  … An opinion will 
perfunctorily dismiss or diminish alternative analyses, present facts as determinate 
and finite when in fact they are carefully chosen to present a given story, articulate 
standards in a manner favorable to the result and turn to other standard methods of 
advocacy … .  Stated more broadly, opinions are typically monologues which reject 
exploration of complex issues of meaning in favor of the simple exercise of justifying 
a result. 

On the willingness of judges to articulate the competing policy factors affecting their decisions, see 
generally infra notes 294-296 and accompanying text. 

  
161 This is a restatement of the Wittgensteinian idea (supra note 82, at para. 242) that “[i]f 

language is to be a means of communication there must be agreement not only in definitions but also 
(queer as this may sound) in judgments.”  See also SAUL KRIPKE, WITTGENSTEIN ON RULES AND 
PRIVATE LANGUAGE 91-92 (1982); and Sunstein, supra note 94, at 985 & 989.  

 
162 See supra note 134, discussing cases relating to race and gender.  See generally supra notes 88 

& 89 and accompanying text. 
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major portion of legal reasoning.  I will now consider whether the construction of legal 
expert systems which would operate on this dramatically truncated subset of the legal 
domain is worthwhile. 
 
 
2.  Are there practical uses for rule-based legal expert systems? 

 
The fact that rule-based logic only applies to clear cases seems to create somewhat 

of a dilemma for the proponents of rule-based logic in AI and law.  Either a case is 
clear or it is not.  If a case is unclear then a rule-based legal expert system is by 
definition of little or no use; and if it is clear then why should a legal expert system be 
constructed to solve it?  However, if it is remembered that a clear case is not 
synonymous with an easy case,163 then potential roles for rule-based LKBSs emerge.  
The answer to a clear case may not be obvious where, for example, the rules are not 
known by the legal advisor in question or they are known but interact in a complicated 
fashion.  Therefore, although a case may be solvable by deductive logic, a legal expert 
system may still be valuable as the source for the rules in question or by actually 
performing the reasoning.  The next issue to be considered is the conditions under 
which a rule-based legal expert system might have a comparative advantage over 
competing technologies, such as, a textbook or a flowchart. 

 
There are some situations where the production of a rule-based logic expert system 

would appear to be worthwhile.  The first is where the area of law is characterised by a 
complex set of interacting rules each of which operates in a straightforward manner, 
but the interactions of which are difficult to trace.164  Indeed, to date the most 
significant practical successes which have resulted from AI and law research have 
been rule-based systems which operate in such domains.  For example, the SoftLaw 
Corporation have implemented a number of systems in government departments in 

                                                
163 See supra note 46. 

 
164 See, for example, MacCormick, supra note 124, at 224 who argues that although rule-based 

expert systems may have little to say on problems “of relevance, of interpretation, of qualification and 
the like”, they may be of assistance in dealing with complexity caused by “many interrelated rules that 
have to be applied in a fixed order”.   
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Australia and New Zealand which help determine the entitlement of an applicant to 
social welfare benefits.165 

Second, where the relevant body of rules is regularly updated and where this 
information has to be disseminated widely and reliably the development of a rule-
based LKBS may be advantageous.   

 
Third, a computer-based system might be desirable where links can be made 

between the terms in the rule base and other computer-based information sources.  A 
powerful example of this is the AustLII (Australian Legal Information Institute) rule-
based web inferencing system which allows hyper-text links between a phrase in a rule 
and, for example, an automated search of a large dynamic external legal database.166  
The end result is a system within which the user can move seamlessly from a rule to 
linked external information about that rule, assess that information and return to the 
rule. 

 
Fourth, Susskind has suggested a more general role for rule-based legal expert 

systems in assisting lawyers dealing with questions in unfamiliar areas of the law.167  
The suitability of rule-based LKBSs for this task may, however, be doubted.  The 
competencies which we associate with an expert in a particular area of law – a feel for 
what the important issues are, judgment, know-how and problem solving skills168 – are 

                                                
165  See Johnson & Mead, supra note 38; and Dayal, Harmer, Johnson & Mead, supra note 38. 
For an account of the history of the use of computerised systems within public administration and 

the impact that such systems are having on the nature of legal decision-making within these 
organisations, see Bing, supra note 111. 

 
166 See Greenleaf, Mowbray, King, Cant & Chung, supra note 38. 

 
167 See SUSSKIND, supra note 18, at 15. 
  
168 As Garl L. Balsi, What Lawyers Know: Lawyering Expertise, Cognitive Science, and the 

Functions of Theory, 47 J. LEGAL EDUC. 313, 332-342 (1995) has argued, lawyers seem to function as 
experts by matching cognitive “problem schemas” and “mental models”, developed throughout their 
careers, to new cases.  See also Lyn M. LoPucki, Legal Culture, Legal Strategy, and the Law in 
Lawyers’ Heads, 90 NW. U. L. REV. 1498, 1509-1516 (1996). 

The key to the expert’s performance does not lie so much in the retention of a large quantity of 
detailed knowledge, but in the organisation of this knowledge “in ways that permit the expert to 
recognize patterns that are entirely invisible to novices in complex situations.”  (Balsi, supra, at 318.)   

Similarly, in comparing novice chess players with masters William G. Chase & Herbert A. Simon, 
The Mind’s Eye in Chess, in READINGS IN COGNITIVE SCIENCE 461 (Allan Collins & Edward E. Smith 
eds., 1988) found that masters considered roughly the same number of moves as novices, but were able 
to distinguish and concentrate on the relatively strong moves.  The difference was explained in terms of 
the way a chess board is seen by a novice and a master.  While a novice sees an array of relationships 
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in short supply in a rule-based LKBS.  Since the knowledge stored in a rule-based 
LKBS is very shallow and entirely rule-based, any lawyer who relies on such a system 
runs the risk that issues which would strike an expert as being crucial will be missed 
entirely. 

 
Despite the fallibility of a rule-based LKBS one might still argue that such a 

system would provide a useful “first-cut” into an unfamiliar area of the law.  However, 
in this regard a LKBS must compete against more traditional information sources such 
as texts and diagrams.  Except where one of the factors already discussed – rule 
complexity, frequent changes in the rule base and links between the rules and other 
electronic information sources – is prominent, a LKBS has no obvious comparative 
advantage over, for example, a well organised and presented flow chart. 

 
Fifth, and finally, rule-based legal expert systems may be useful for satisfying 

“latent legal markets”169 by providing simple legal advice on consumer rights, family 
law and criminal law directly to the public.  There may indeed be a role for rule-based 
LKBSs in this area, but they will stand alongside rather than supplant other means of 
information dissemination such as brochures and diagrams as well their digital 
equivalents which are burgeoning on information provision networks such as the 
world-wide-web.170 

                                                                                                                                       
between a small number of pieces, an expert organises the pieces into much more elaborate chunks 
which guide her search for the best strategy. 
 

169 See RICHARD SUSSKIND, THE FUTURE OF LAW: FACING THE CHALLENGES OF INFORMATION 
TECHNOLOGY 27 (1996). 
 

170 For examples (as at 14 November, 1997) of world-wide-web pages which provide legal 
information of the kind mentioned in the text see http://www.ccis.org.uk/business/McCourts/ 
Police.html (providing information on topics such as small claims, accidents, family matters, 
injunctions and legal aid); http://www.totalweb.co.uk/belmarsh/cort.html (providing general 
information on  the British legal system); http://www.open.gov.uk/lab/legal.htm (providing information 
on legal aid in England and Wales); http://www.oft.gov.uk/ (providing consumer rights advice); 
http://www.ferret.co.uk/main/benews.htm (providing information on state benefits); 
http://www.bevans.co.uk/welcomefr.htm (providing, amongst other things, a collection standard legal 
documents); and http://www.macfarlanes.com/mainlawonline.html (providing a maternity leave 
calculator). 
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3.  Conclusions 
 

As Oliver Wendell Holmes has said famously:171 
 

The life of the law has not been logic: it has been experience.  The felt necessities 
of the time, the prevalent moral and political theories, intuitions of public policy, 
avowed or unconscious, even the prejudices which judges share with their fellow-
men, have had a good deal more to do than the syllogism in determining the rules by 
which men should be governed. 

 
In all but the most simple of cases, legal problem solving involves more than the 

dry cataloguing procedure implied by the simple rule formalist model of legal 
reasoning.  Rule-based systems fail because very few areas of the law can be usefully 
modelled in terms of the sterile application of known rules to known facts.  Most areas 
of the law become hollow when the processes of ascription, evaluation, interpretation 
and rule-conflict resolution are removed, as they must be in order to allow a purely 
deductive reasoning system to operate.172  Rule-based legal expert systems do not and 
cannot address issues of rule formulation and application, their conclusions are always 
contingent because they do not consider rule defeasibility, they do not model 
conflicting rules and they ignore analogical reasoning.  

  
 Looking at the legal systems as a frozen collection of rules ignores its dynamism.  
In reality, lawyers display a warehouse of manipulation techniques and a library of 
different normative visions.  As a result, rule-based expert systems miss out a lot of 
the important aspects of legal argumentation.  Furthermore, the representation of a 
body of law as a series of “if … then” rules loses much of the information that is 
essential for legal reasoning.  The reasons given by the court are essential for lawyers 
judging the gravitational force of a previous decision.  As Lord Mansfield remarked, 
“the spirit of cases make law; not the letter of particular precedents”.173  This is, after 
all, why lawyers read cases and could not reason fully with a collection of one line 
ratios.   
 

                                                
171 OLIVER WENDELL HOLMES, THE COMMON LAW 1 (Mark DeWolfe Howe ed., 1968) (1881). 
  
172 See MacCormick, supra note 124. 
  
173  See Fisher v. Prince (1762) 3 Burr. 1363, 1364. 
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 The theory and technology for developing rule-based legal expert systems has 
been available for over 20 years  The reasons discussed here provide an explanation 
for the failure of systems based upon this paradigm to have had a significant impact on 
the legal profession during this time.  
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III. ARGUMENTATION FRAMEWORKS:  A POSSIBLE 
SOLUTION? 
 

In the last chapter I discussed a number of deficiencies associated with using 
formal logic as a model of legal reasoning.  Criticisms of this kind were first raised in 
the late 1980’s and early 1990’s, and one response was the development of 
“argumentation frameworks”.174  In this chapter, I ask whether argumentation 
frameworks will be able to succeed where rule-based systems have faltered.175 
 

Following Henry Prakken,176 an argumentation framework may be defined as a 
logic system that assesses a collection of conflicting arguments which are generated 
from a set of potentially inconsistent factual and rule-based premises.  The two 
features that distinguish argumentation frameworks from systems based upon what 
might be called traditional formal logic are that (1) they allow for inconsistent 
premises and non-monotonic reasoning;177 and (2) they attempt to assess conflicting 
                                                

174 The term “argumentation framework” comes from Prakken.   See Henry Prakken, From Logic 
to Dialectics in Legal Argument, in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONFERENCE ON 
ARTIFICIAL INTELLIGENCE AND LAW 165 (1995).  Prakken, at 165, refers to the criticisms of formal 
logic made by Rissland (1991) as a stimulus for the work on argumentation frameworks.  See also 
Giovanni Sartor, A Formal Model of Legal Argumentation, 7 RATIO JURIS 177, 200 (1994) who argues 
that: 

if we accept that the legal system contains rules and exceptions, conflicting norms, 
principles expressing incompatible legal interests, and we take those aspects 
seriously, we must reject the traditional postulate of the consistency of the legal 
system, and consequently the image of the legal system as an axiomatic base, all of 
whose logical implications should be accepted as (justified) legal conclusions.  We 
must, instead, come to consider the legal system as an argumentation framework, that 
is as a repertory of material to be used (in conjunction with the ascertained facts) in 
the struggle of competing arguments and meta-arguments. 

 
175 This chapter is based on James Palmer, Assessing Arguments in the Abstract: Some Problems 

with Argumentation Frameworks, in PROCEEDINGS OF THE TENTH INTERNATIONAL CONFERENCE ON 
LEGAL KNOWLEDGE BASED SYSTEMS, JURIX-97 33 (1997). 

For other discussions of the suitability of argumentation frameworks for use in AI and law, see 
Trevor Bench-Capon, Argument in Artificial Intelligence and Law, 5 ARTIFICIAL INTELLIGENCE AND 
LAW 249 (1997); and L.T. McCarty, Some Arguments about Legal Arguments, in PROCEEDINGS OF THE 
SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 215 (1997). 

 
176 See Prakken, supra note 174, at 165. 
 
177 Consistency requires that the premise-set be free from contradictions.  The related concept of 

monotonicity requires that the addition of new information cannot effect the validity of a conclusion 
drawn from the previous information.  The requirement of monotonicity follows from the definition of  
logical validity in traditional formal logic.  Under this system, a conclusion of an argument must be true 
if the argument is formally valid and all of its premises are true.  So, suppose we start with a formally 
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arguments by applying a set of ordering criteria.  Argumentation frameworks are 
intended to liberate LKBSs that use formal logic as a representation mechanism from 
the unrealistically restrictive model of reasoning and argumentation associated with 
traditional formal logic. 

 
The current generation of argumentation frameworks is exemplified by two recent 

systems; one developed by Jaap Hage, and the other by Henry Prakken and Giovanni 
Sartor.178  These are systems based on formal logic which attempt to deal with 
problems such as contradictory rules, arguments about the validity and applicability of 
rules, rules with assumptions, and the need to weigh reasons and prioritise rules.  In 
Section A of this chapter I describe these argumentation frameworks.  In Section B I 
evaluate argumentation frameworks as the basis for AI and law applications.  In 
essence, I argue that modelling conflicting arguments and allowing for arguments 
based on principles and policies are highly desirable enhancements to traditional 

                                                                                                                                       
valid argument with all of its premises true.  Since the addition of a new premise does not change the 
truth of any of the existing premises, the conclusion must still be true after the addition of the new 
information.  This may not seem like an unduly restrictive assumption.  However, it is often at odds 
with ordinary ways of thinking and, in particular, legal reasoning.  In everyday thinking we often accept 
general rules, but revise our conclusions with the addition of new information.  For example, if Jane is 
told that Tweety is an animal that can fly, it is reasonable for Jane to apply the categorising rule that “if 
an animal can fly then it is a bird” and conclude that Tweety is a bird; but this belief will be revised if 
Jane is later told that Tweety is a bat. 

 
178 See Jaap Hage, A Theory of Legal Reasoning and a Logic to Match, 4 ARTIFICIAL 

INTELLIGENCE AND LAW 199 (1996); and Henry Prakken & Giovanni Sartor, A Dialectical Model of 
Assessing Conflicting Arguments in Legal Reasoning, 4 ARTIFICIAL INTELLIGENCE AND LAW 331 
(1996).  For work by the same authors which led to the current frameworks, see, for example, Henry 
Prakken, A Logical Framework for Modelling Legal Argument, in PROCEEDINGS OF THE FOURTH 
INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 1 (1993); Henry Prakken, An 
Argumentation Framework in Default Logic, 9 ANNALS OF MATHEMATICS AND ARTIFICIAL 
INTELLIGENCE 93 (1993) [hereinafter Prakken, An Argumentation Framework in Default Logic]; Sartor, 
supra note 174; and Giovanni Sartor, A Simple Computational Model for Nonmonotonic and 
Adversarial Legal Reasoning, in PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON 
ARTIFICIAL INTELLIGENCE AND LAW 192 (1993). 

For other work on argumentation frameworks in AI and law, see Ronald P. Loui, Jeff Norman, Jon 
Olson & Andrew Merrill, A Design for Reasoning with Policies, Precedents, and Rationales, in 
PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 
192 (1993). 

For work on non-monotonic reasoning in AI generally, see G. BREWKA, NONMONOTONIC 
REASONING: LOGICAL FOUNDATIONS OF COMMONSENSE (1991); D.L. Poole, A Logical Framework for 
Default Reasoning, 36 ARTIFICIAL INTELLIGENCE 27 (1988); and R. Reiter, A Logic for Default 
Reasoning, 13 ARTIFICIAL INTELLIGENCE 81 (1980). 
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formal logic, but that attempting to use formal logic to assess and resolve these 
conflicts is undesirable. 
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A. The Argumentation Frameworks of Hage, and Prakken and Sartor 
 

1.  Hage’s “Reason-Based Logic” 
 
Hage calls his argumentation framework “Reason-Based Logic”.  As the name 

suggests, his framework is organised around the idea that the essence of legal 
argument can be found in the provision and assessment of reasons in favour of and 
against the proposition of interest.  A “reason” may be based on a rule, a principle or a 
goal.  For a reason to come into play, a number of criteria must be satisfied.  If the 
reason is based on a rule or a principle, it must be determined whether it is valid, 
applicable (in terms of time and place, and the absence of excluding reasons) and 
whether it should or should not be applied (in terms of consistency between the effect 
of applying the reason and its underlying purpose).  For a reason based on a goal, it 
must be determined whether the goal is valid, whether the proposition being argued 
for would contribute to the goal and whether or not it is excluded in a particular case.  
When two or more conflicting reasons exist for a particular proposition, they must be 
weighed against each other before a conclusion can be reached. 

 
Some examples of the kind of reasoning that Reason-Based Logic is capable of 

representing follow.  Suppose that we have a valid rule called theft that states “if x is a 
thief, then x is punishable”.  This can be represented in Reason-Based Logic as 
follows:179 

 
Valid(rule(theft, thief(x), punishable(x))) 

 
 The fact that Jane is a thief can be represented in this way: 
 

Thief(jane) 
  

                                                
179 The symbols used to represent sentences in Reason-Based Logic are fairly self explanatory.  

The ontology includes facts, reasons, rules, principles and goals.  Sentences in Reason-Based Logic 
begin with a capital letter, while terms and function expressions which denote individuals begin with 
lower case letters.  For a full description, see Hage, supra note 178, at 226-247. 

Reason-Based Logic also uses a case identifier which specifies a particular factual situation to 
which a statement applies (Hage, supra note 178, at 228).  In the examples I give in the text the factual 
situation being referred to is always clear, therefore, I omit the case identifier. 
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In combination, the rule and this fact provide a reason why jane is punishable.  
This conclusion is derived through the following steps.  First, it must be determined 
whether the rule is applicable to Jane.  A rule is applicable if it is valid, its conditions 
are satisfied, and it cannot be derived that it is excluded.180  This is true with respect to 
our theft rule.  It is valid, it is satisfied by the fact thief(jane) and it is not 
excluded by any other reason.  Therefore, we can derive the statement that: 
 

Applicable(theft, thief(jane), punishable(jane)) 
 
 The fact that a rule is applicable is a reason to actually go ahead and apply the 
rule,181 thus it can be derived that: 
 

Reason( 
applicable(theft, thief(jane), punishable(jane)), 
applies(theft, thief(jane), punishable(jane)), 
pro) 

 
 Since the rule theft applies, the fact that satisfies the rule, thief(jane), becomes a 
reason for the rule’s conclusion.  Thus: 
 

Reason(thief(jane), punishable(jane), pro) 
 

A list of reasons supporting the proposition punishable(jane) can also be generated: 
 

reasons_pro(punishable(jane)) = {thief(jane)} 
 
 And, since there are no reasons against the proposition, it may be derived that Jane 
is punishable: 
 

Punishable(jane) 
 

The number of steps taken to derive a seemingly obvious conclusion may seem 
tedious, but they provide a wide variety of avenues for conflicting reasons to enter the 
analysis.  Because of this approach, Reason-Based Logic allows the analysis to 

                                                
180 See Hage, supra note 178, at 234. 
  
181  See id. at 234. 
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become more complex in a number of interesting ways.  A rule, even though it is valid 
and its conditions are satisfied, may not be applicable if it is excluded by another 
reason.  For example, suppose the following: theft is a rule of the criminal law; there is 
a rule called diplomatic_immunity which says that criminal laws do not apply to 
foreign ambassadors; and Jane is an ambassador.  This information can be formulated 
in Reason-Based Logic theory: 
 

Valid(rule(diplomatic_immunity, 
criminal_law(rule(r)) &  

accused(rule(r), accused) & 
ambassador(accused), 

 excluded(rule(r)) )) 
 
Criminal_law(rule(theft)) 
Accused(rule(theft), jane) 
Ambassador(jane) 

  
The diplomatic_immunity rule states that if a particular rule belongs to the 

criminal law and the accused with respect to that same rule was an ambassador, then 
the application of that rule is excluded.  

 
Since the diplomatic_immunity rule applies we may conclude: 
 
Excluded(rule(theft)) 

 
As a consequence, it is no longer possible to conclude that the theft rule is 

applicable.  This means that there are no longer any reasons in favour of 
punishable(jane) and as a result the conclusion cannot be drawn. 

 
Another type of complexity which can be formalised is the ability to weigh 

reasons.182  Suppose that Jane is no longer an ambassador, but a minor.  Suppose also 
that we have a rule called minors_not_punishable which, although it does not 
prevent the theft rule from applying, states that being minor is a reason against 
being punishable.   

 
This information can be expressed as follows: 

                                                
182 See id. at 237. 
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Valid(rule(minors_not_punishable, minor(x),  

~punishable(x))) 
 
Minor(jane) 

 
 From this it holds that: 
  

reasons_con(punishable(jane)) = {minor(jane)} 
 
 And, from before: 
 

reasons_pro(punishable(jane)) = {thief(jane)} 
 

The outweighs relation allows such conflicts to be resolved.  For example, if it is 
specified that, with respect to punishment, being a minor outweighs being a thief: 

 
Outweighs( 

{minor(jane)}, {thief(jane)}, punishable(jane)) 
 

then it can be derived that Jane is not punishable, that is: 
 

~Punishable(jane) 
 
 

2.  Prakken and Sartor’s argumentation framework 
 
The framework presented by Prakken and Sartor has many characteristics in 

common with Hage’s Reason-Based Logic.  The most obvious difference, however, is 
that Prakken and Sartor focus on arguments rather than reasons.  For Prakken and 
Sartor, an “argument” consists of a series of chained rules, which are grounded in facts 
and which lead to a logical proof of some final proposition.  Prakken and Sartor 
attempt to model the strategies of argument attack and defence that are typical of legal 
discourse.  In particular, they look at contradictory rules, rules with assumptions, 
inapplicability statements and priority rules. 

 
According to Prakken and Sartor’s framework, one argument may “attack” another 

by contradicting either the first argument’s conclusion (“rebutting”) or one of its 
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assumptions (“undercutting”).  When one argument is undercut by another, it is said to 
be “defeated” outright.  Where, however, two arguments rebut each other the relative 
strengths of the two arguments must be assessed.  An argument is stronger than its 
rival if it is based on a higher priority rule.   

 
To determine the relative priorities of two conflicting rules, Prakken and Sartor 

invoke meta-level rules such as lex superior, lex specialis and lex posterior.183  So, 
suppose we have an European Community law allowing any product lawfully put into 
commerce in one EC country to be freely sold in any other EC country and an Italian 
law forbidding the sale of products called “pasta” not being made from hard corn.184  
Under these rules, can “pasta” that is sold in Germany, but not made from hard corn, 
be sold in Italy as “pasta”?  The conflict between the two rules can be resolved by 
adopting a priority rule that “if x is an European Community law and y is an Italian 
law, then x is superior to y”.  Conflicts between priority rules can be addressed through 
the use of still higher level priority rules. 

 
The notion of an argument’s “status” is also developed.  Since defeating arguments 

may be defeated by other arguments, comparing argument pairs is not sufficient to 
determine the final status of an argument.  Prakken and Sartor present a tripartite 
division of arguments.185  “Justified arguments” are not attacked at all, or are only 
attacked by an argument that is itself defeated by a justified argument, “overruled 
arguments” are those that are defeated by a justified argument, and the remainder are 
“defensible arguments”. 

                                                
183  See Prakken and Sartor, supra note 178, at 355. 
 
184 The example comes from Prakken and Sartor, supra note 178, at 335-336. 407/85 Drei 

Glocken GmbH and Kritzinger v. USL Centro-Sud and Provincia Autonoma di Bolzano [1988] E.C.R. 
4233. 

 
185  See Prakken and Sartor, supra note 178, at 346-352. 
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B. A Pragmatic Evaluation of Argumentation Frameworks in Artificial 
Intelligence and Law 
 
1.  Introduction 
 

At first glance argumentation frameworks seem powerful and capable of capturing 
much of the complexity of legal argumentation.  It is clear that they represent a 
significant advance on systems based upon traditional formal logic.  The frameworks 
put forward by Hage, and Prakken and Sartor, are able to handle inconsistent and 
defeasible rules, identify and formalise a number of important attack and defence 
strategies, and assess conflicting arguments and reasons.  In this section I consider 
how useful argumentation frameworks are likely to prove in the development of AI 
applications in the legal domain.   
 

An initial observation is that the argumentation frameworks put forward by Hage, 
and Prakken and Sartor, are powerful systems for representing arguments in a 
retrospective sense.  That is, an argumentation framework can successfully be used to 
formally describe the reasoning procedure and conflict resolution strategies of an 
existing piece of legal reasoning.  For instance, an argumentation framework is well 
suited to reconstructing and describing the decision of the European Court of Justice 
that “pasta” sold in Germany, but not made from hard corn, can be sold in Italy as 
“pasta” because the permissive European Community law is superior to the prohibitive 
Italian law.  In this sense, argumentation frameworks “have shown their 
usefulness”.186  However, it is questionable how useful this is in the AI and law 
context.  First, all the real analytical work is done by the person analysing the 
argument, not by the argumentation framework.  Second, it is not at all obvious that 
the argumentation framework’s representation of the argument will be more edifying 
than a narrative explanation of the argument structure.187  And finally, the most 

                                                
186 B. Verheij, J. Hage, & A. Lodder, Logical Tools for Legal Argument: A Practical Assessment 

in the Domain of Tort, in PROCEEDINGS OF THE SIXTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 243, 248 (1997). 

 
187 For example, the following statements would be necessary in Prakken and Sartor’s 

argumentation framework to represent the narrative explanation that “‘pasta’ sold in Germany, but not 
made from hard corn, can be sold in Italy as ‘pasta’ because the permissive European Community law 
is superior to the Italian law which would otherwise prohibit the sale”: 

r1(x, y, z):  x can be sold in y ∧ y is an EC country ∧ z is an EC country ⇒  
x can be sold in z 
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apparent benefits of formally representing an argument – in terms of finding flaws and 
characteristic structures – are obtained from the pre-computational analysis when the 
knowledge engineer identifies the inter-locking rules, facts and priority relationships; 
so what does the computational implementation achieve? 
 

Using an argumentation framework to represent an argument in an AI application 
really makes sense only if the application is going to reason with the representation in 
some way and apply it to factual settings other than the one in which the argument was 
first made.  This is consistent with Sartor who says that inference procedures taking 
into account an ordering relation are needed in order “to derive reasonable 
consequences out of a legal system” with inconsistent premises.188  This places us in 
the realm of prospective applications capable of applying a knowledge base of rules 
and reasons to new factual situations.  Here the acid test for assessing the utility of 
argumentation frameworks in AI and law is:  “Are they more useful as the basis of 
forward-looking AI applications than the traditional formal logic systems they might 
replace?” 

 
 

2.  Advantages associated with argumentation frameworks 
 
Three main advantages might be claimed by the advocates of argumentation 

frameworks over rule-based logic systems.  First, argumentation frameworks allow for 
the presence of inconsistent premises in the knowledge base and permit non-
monotonic reasoning.  Second, argumentation frameworks, and in particular Hage’s 
Reason-Based Logic, permit reasons based on non-rule standards such as principles 
and policies.  Third, argumentation frameworks assess conflicting arguments in an 
attempt to determine the overall outcome from a set of conflicting premises. 
                                                                                                                                       

r2(x, Italy):  x is called “pasta” ∧ ~(x is made from hard corn) ⇒ ~(x can be sold in Italy) 
r3(r1(x, y, z)): r1(x, y, z) is an EC law 
r4(r2(x, Italy)): r2(x, Italy) is an Italian law 
r5(x, y):   x is Italian law ∧ y is an EC law ⇒ x < y ; where ‘<’ means has priority over  
f6(Germany): → Germany is an EC country 
f7(Italy):  → Italy is an EC country 
f8(P0, Germany): → P0 can be sold in Germany  
f9(P0):   → P0 is called “pasta” 
f10(P0):   → ~(P0 is made from hard corn) 

 
188 Sartor, supra note 178, at 193. 
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The first claimed advantage represents an important advance over the legal expert 

systems which have been developed using rule-based logic.  Contradictions are not 
uncommon in sets of legal norms.  They may arise for many reasons, including; the 
existence of multiple norm-authorising sources, the ability to interpret norms in 
different ways and the evolutionary nature of a legal system whereby new norms come 
into being and coexist (at least for a time) with older inconsistent norms.  It is also 
very common for legal rules to be general and defeasible, and therefore exhibit non-
monotonicity.189  In other words, the addition of new information may upset an earlier 
interim conclusion.  For example, the application of a general rule that “killing with 
intent to kill is unlawful” may be defeated by the later information that the killing was 
by a soldier during a war or in self-defence.  A tolerance of premise inconsistency and 
non-monotonic reasoning therefore improves a LKBS’s ability to represent many 
areas of the law.  Note, however, that the often remarked upon190 theoretical problem 
of ex falso sequitur quidlibet – the ability to derive any proposition whatsoever from a 
system containing inconsistent axioms – has rarely caused problems in practice for the 
developers of logic-based LKBSs.  The force of this surprising result can be avoided if 
only conclusions which are grounded, that is, which can be logically derived from a 
consistent subset of the system, are considered.191  When this is done, the more 
intuitive outcome results and only propositions which are supported by deductively 
valid reasoning chains are derived.  Therefore the development of inconsistency-
tolerant logic systems is not as problematic as has been suggested in the past. This is 

                                                
189 On the meaning of non-monotonicity, see supra note 177. 
  
190 See, for example, Berman & Hafner, supra note 53, at 31 (who claim that “logic does not 

provide any way to handle the adversarial … aspects of reasoning which involve inconsistency”); and 
Giovanni Sartor, Normative Conflicts in Legal Reasoning, 1 ARTIFICIAL INTELLIGENCE AND LAW 209, 
211 (1992); and Prakken, An Argumentation Framework in Default Logic, supra note 178, at 94. 
 

191 What is almost never explained is that the derivability problem is really the result of a 
technicality that can be side-stepped with relative ease.  Traditional formal logic uses “resolution proofs 
by refutation” (see, for example, CHRIS NIKOLOPOULOS, EXPERT SYSTEMS 32-41 (1997)).  In essence to 
prove a theorem, its negation is assumed to be true and added to the set of axioms in the system.  The 
next step is to attempt to derive a contradiction between those axioms.  If a contradiction exists, then it 
is assumed that the added premise must be false, and therefore its negation, the theorem being tested, 
must be true.  Now, if the axiom set already contains a contradiction before the procedure beings, then 
any and every theorem fed into it will give rise to a contradiction! 

See generally N. RESCHER, HYPOTHETICAL REASONING (1964); BREWKA, supra note 178; and 
Sartor, supra note 190.  
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illustrated by the development of such systems by Indurkhya,192 Freeman and 
Farley,193 and St.-Vincent, Poulin and Bratley,194 amongst others. 

 
Regarding the second claimed advantage, it is true that argumentation frameworks 

are designed to accommodate arguments and reasons that, although they follow a 
logical form, are based on norms other than legal rules.  In particular, Hage’s 
framework allows for reasons that are based on principles and policies.  This is an 
important recognition of the role played by non-rule standards in legal discourse.  
Although the rule-based expert systems of the past have concentrated on legal rules, 
there was no technical reason why other argument types could not have been 
translated into “if … then …” form and included in the knowledge base.  In one sense 
therefore, Hage’s system represents more of an attitude change than a technical 
innovation.  However, his system also provides a more sophisticated framework for 
representing and rebutting such arguments than could have been provided by rule-
based logic.  Despite this capability, however, most of the illustrative examples 
provided by the developer’s of argumentation frameworks are concerned with 
traditional legal rules. 

 
This leaves two issues still to be considered in relation to argumentation 

frameworks.  The first is the claim that argumentation frameworks provide a suitable 
environment for assessing conflicting arguments.  The second issue is whether the 
criticisms of rule-based logic that are not addressed by argumentation frameworks are 
likely to prevent argumentation frameworks from succeeding regardless of any 
advantages they bring with them.  These two issues complete the remainder of this 
section. 
 
3.  The unfruitful path of argument assessment 

                                                
192 See B. Indurkhya, Using Set-of-Support Control Strategy to Deal with Indeterminacy in Legal 

Reasoning, in PROCEEDINGS OF THE NINTH INTERNATIONAL CONFERENCE ON LEGAL KNOWLEDGE 
BASED SYSTEMS, JURIX-96 123 (1996). 
 

193  See K. Freeman & A.M. Farley, A Model of Argumentation and its Application to Legal 
Reasoning, 4 ARTIFICIAL INTELLIGENCE AND LAW 157 (1996). 
 

194 See P. St.-Vincent, D. Poulin & P. Bratley, A Computational Framework for Dialectical 
Reasoning, in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE 
AND LAW 137 (1995). 
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 Argumentation frameworks are intended not only to model the adversarial thrusts 
and parries of legal reasoning, but also to determine the end status of the combatant 
arguments.  Imagine that the entire collection of arguments supporting or rebutting a 
particular proposition which can be derived from a set of (potentially inconsistent) 
rules and associated factual predicates are represented as the branches of a tree.  What 
an argumentation framework attempts to do is prune this tree of its dead wood – those 
branches that are defeated by other arguments.  In particular a branch may be pruned 
either because it is excluded by some other rule (or reason), or because it is based on a 
rule (or reason) which is outweighed by another rule (or reason). 
 
 The first point to note is that this pruning process cannot be successfully 
implemented using only very general priority rules.  General propositions such as the 
principle of lex posterior, which asserts that a recent law has priority over an older 
law, are disregarded as often as they are applied.  Another problem is that competing 
priority rules are almost always available.  This is particularly obvious with respect to 
the principles of case analysis and statutory interpretation which, as Llewellyn has 
shown, exist in equally valid opposed pairs.195  For example, pairs of opposing canons 
of statutory interpretations, such as: “a statute cannot go beyond its text” and “to effect 
its purpose a statute may be implemented beyond its text”; and “[the] expression of 
one thing at the exclusion of another” and “the language may fairly comprehend many 
different cases where some only are expressly mentioned by way of example” happily 
coexist in legal discourse. 
 

The abstract priority relationships available to a judicial decision maker necessitate 
discretion and choice.  So although it may be easy to model the use of a particular 
principle after the fact, abstract priority principles do not provide a reliable guide to 
conflict resolution in a forward-looking sense.  The so-called dead wood on an 
argument tree cannot be separated from the vibrant flourishing branches by merely 
specifying priorities between rules and reasons at such a high level of abstraction. 
  
 The designers of argumentation frameworks acknowledge that these kinds of 
general priority rules are not valid in a universal sense.  Therefore, an attempt is made 
                                                

195 See Llewellyn, supra note 55; and KARL N. LLEWELLYN, THE COMMON LAW TRADITION: 
DECIDING APPEALS 77-91 (1960). 
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to take into account those contextual factors which determine whether or not a priority 
principle will be applied in a particular case by allowing for argument to take place 
over which priority rule to apply.  However, this does not provide a viable solution.  
To begin with, it is hard even to imagine how one would construct realistic meta-level 
priority rules that incorporated the relevant contextual factors, such as coherence with 
the surrounding body of law, the fine grained details of a case that determine its 
substantive merits (for example, in our case of young Jane the thief the decision maker 
would want to know;  Had she stolen before?  What punishments are available if she is 
convicted?  And did she steal cynically knowing that minors are not normally 
punished?), the current tradition of the court, the judge’s basic sense of justice, and her 
perception of how the decision will be received by the legal community.  The meta-
priority rules suggested by Prakken and Sartor 1996, such as lex superior has priority 
over lex posterior,196 and those suggested by Hage, such as a decision of a superior 
court outweighs a more recent decision of a lower court unless there has been a 
relevant social change,197 do not even come close to fitting the bill.   
 

Even if more realistic meta-level priority rules were devised one could never have 
confidence that they would be determinate.  Arguments can always be made against 
any priority rule.  The whole enterprise of searching for firmly grounded, 
transcendental, meta-priority rules is misguided.  Meta-level priority rules are no 
better grounded than the priority rules over which they adjudicate.198  The goal of 
finding definitive priority relationships that can be applied in a prospective sense is 

                                                
196  See Prakken and Sartor, supra note 178, at 355. 

 
197 See Hage, supra note 178, at 260-261. 

 
198 The view that priority relationships can be grounded on some stable foundation if one looks 

deep enough brings to mind the following story from Cramton, Demistifying Legal Scholarship, 75 
GEO. L.J. 1, 1-2 (1986): 

A prominent scientist had just given a brilliant lecture on the foundations of the 
universe.  During the question period an elderly woman suggested that there was a 
problem with the professor’s analysis.  “What is that?” asked the professor cautiously.  
“It’s all wrong,” the woman replied, “because the universe actually rests on the back 
of a giant turtle.”  The professor, taken aback, forced a smile and then countered: “If 
that’s the case there is still the question, what is that turtle standing on?”  The 
audience tittered, but the woman, undaunted, replied: “Another, much larger turtle.”  
“But ….” objected the professor.  “I’m sorry, Professor, it’s turtles all the way down.” 

One may say that when it comes to using an argumentation framework for determining the priority 
of conflicting arguments, and the priority of conflicting priority relationships, and the priority of 
conflicting priority relationships of conflicting priority relationships, … “it’s turtles all the way down.” 
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simply not tractable.  The novelty of each moment and every situation means that the 
application of a priority principle must always be haunted “by the doubt that some 
unique features of the present situation may prove crucial in the end.”199 
 
 Argumentation frameworks start out by acknowledging the inconsistencies present 
in any realistic set of legal rules and the ability for reasonable but opposed arguments 
to be generated in a legal dispute.  This represents a move away from the clenched-fist 
view of legal reasoning embodied in rule-based logic to an open-palmed view of legal 
argument.  However, the designers of argumentation frameworks then attempt to re-
clench Zeno’s fist and provide logical closure through the application of meta-level 
priority rules.  This second step has not been productive. 
 
 
4.  Outstanding problems 
  

Another problem with argumentation frameworks is that many of the problems 
associated with traditional formal logic which were discussed in the last chapter have 
not been addressed.  The problems of determining how a rule is to be formulated and 
whether or not a rule is applicable to a particular case are not touched upon at all.  
Similarly, although argumentation frameworks are well suited to modelling 
recognised defeasing exceptions, they can offer no help in the more difficult and more 
important task of determining the possible exceptions to a given rule.  These problems 
were all encountered in the context of rule-based logic and argumentation frameworks 
bring us no closer to a solution. 

 
Essentially, to solve these problems an LKBS would either have to store all the 

possible formulations, applications and defeasing conditions of each rule, or attempt to 
perform these tasks dynamically.  Neither approach is feasible.  Attempting to spell-
out all potential rule formulations, applications and defeasing conditions is not viable; 
there are simply too many factual permutations to deal with.  On the other hand, the 
dynamic approach is well outside of the current feasibility envelope of AI techniques. 

 
 

                                                
199 MICHAEL BILLIG, ARGUING AND THINKING: A RHETORICAL APPROACH TO SOCIAL 

PSYCHOLOGY  92 (2nd ed. 1996). 
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5.  Conclusions 
 

 Argumentation frameworks are a step in the right direction.  They recognise the 
importance of, and provide a computational implementation of, premise inconsistency, 
non-monotonic reasoning and reasoning with non-rule standards.  The incorporation of 
these features makes argumentation frameworks much more powerful for representing 
legal reasoning than traditional rule-based logic.  Furthermore, argumentation 
frameworks provide a powerful representational language for modelling past 
reasoning and should be acknowledged as such.  However, when it comes to AI and 
law applications which operate in the prospective sense they are unable to cope with 
the creativity and choice which characterise argument generation and assessment in 
legal discourse. 
 

While legal reasoning often has the appearance of inevitability after the fact – after 
the judgment is given or after the textbook is written – the forward looking process of 
legal reasoning is one of creative invention.  Priority relations are not passively 
applied by judges, rather they are created by judicial decisions.  The corpus juris is an 
organised chaos of cases, rules and principles with which multiple conflicting 
arguments can be constructed.  Some arguments will be clearly available, others may 
not be.  Only more research and thought will tell.  Other avenues of argument may 
seem open but close off as more possibilities are considered.  Which ever way the 
process goes, the key is to broaden the range of arguments under consideration, not 
restrict it by imposing abstract priority relationships that may or may not hold in any 
given context.  There are no transcendental principles for assessing arguments; 
assessment is always dependent upon context and audience.  Therefore, the basic 
approach of argumentation frameworks towards argument assessment and pruning 
branches from the argument tree is unsound. 
 

The inability of argumentation frameworks to deal with the issues and 
complexities of real world arguments is reminiscent of the failure of attempts to 
extend early AI “micro-world” programs into more realistic domains.  Micro-worlds 
are small, simple, artificial domains which were the concern of a branch of early AI 
programs.  Terry Winograd’s SHRDLU was the classic micro-world program.200  Its 

                                                
200 See WINOGRAD, supra note 7. 
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world consisted of a tabletop, a box and a number of coloured blocks.  SHRDLU was 
able to follow natural language instructions which required it to move its blocks 
around, and it was able to answer questions about its world.  At the time it was thought 
that these same abilities could be implemented in real world domains.  This never 
happened.  As Daniel Crevier has explained “[i]t soon became clear that [SHRDLU] 
could not be extended beyond the Blocks Micro World.  The simplicity, logic, and 
isolation of this domain allowed the appearance of intelligent dialogue by simply 
dodging difficult language issues.”201  
 
 Similarly, the issues of context, rule formulation, rule application and rule 
defeasibility, are all dodged when argumentation frameworks are used in a 
retrospective sense.  The rules, facts and priority relationships to be modelled are all 
“cleaned up” before being brought anywhere near the argumentation framework.  
They are presented to the argumentation framework as clear, discrete, well-labelled 
inter-locking entities, ready to be manipulated; much like the coloured play-blocks of 
a micro-world.  Thus, when argumentation frameworks are demonstrated by 
modelling an existing piece of legal reasoning they seem very powerful.  However, 
when an argumentation framework is applied in a prospective sense its fragility 
becomes apparent.  Priority rules that were clear ex post are unreliable ex ante, rules 
that were clearly expressed become subject to multiple formulations, and the 
application of rules which seemed clear are now subject to the fluidity of language.  
To deal with these issues requires a degree of common sense that was beyond the state 
of the art when micro-world programs were being extended into the real world, that is 
beyond the current state of the art and that may always exceed it. 
 
 
 

                                                
201 See CREVIER, supra note 5, at 102. 
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C. Conclusions 
 
 In the last two chapters the place of formal logic within law generally and, in 
particular, within AI models of legal reasoning has been considered.  I have argued 
that characterising legal reasoning as an application of formal logic is unlikely to 
produce powerful LKBSs.  Here I summarise the four main deficiencies which I have 
found in formal logic and then introduce the alternative framework which I develop in 
Part Two of this thesis. 
 
 The first problem is at that much of what constitutes legal reasoning is extra-
logical and out of reach of either rule-based logic systems or argumentation 
frameworks.  More often than not in legal discourse there will be room to argue over 
the appropriate formulation, applicability and defeasibility of a rule, and over the 
choice between conflicting rules and precedents.  Legal reasoning is thus far more 
open and more contentious than is suggested by either rule-based logic or 
argumentation frameworks. 
 
 Second, at the level of individual arguments, formal logic is an impoverished 
representation mechanism.  No allowance is made for the different roles which 
different premises may play in an argument, nor are less than universally valid 
inferences catered for. 
 
 Third, at the system level, using formal logic as a model for legal reasoning carries 
with it an assumption that the legal materials are far more consistent and systematic 
than is in fact the case.  A better starting point is to recognise “what common sense 
suggests, which is that the common law is more of a muddle than a system, and that it 
would be difficult to conceive of a less systematic body of law.”202  By allowing for 
inconsistent premises and non-monotonic reasoning, argumentation frameworks take 
an important step towards remedying this defect in traditional formal logic.  However, 
by unnecessarily focusing on priority relationships to resolve argument conflicts, the 
designers of argumentation frameworks lose most of this ground and betray a 
continuing desire for the closure that was unsuccessfully sought by traditional formal 
logic. 
                                                

202 A.W.B. Simpson, Common law and legal theory, in W. Twining (ed.), Common Law and 
Legal Theory (1986), Chapter 2, at p. 15. 
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 The fourth and final problem associated with the use of formal logic in LKBS 
design relates to the entities modelled.  Although argumentation frameworks are not 
restricted to modelling legal reasoning in the way that rule-based logic was, this 
freedom has been little explored in practice. 
 
 These criticisms are not intended to imply that logic is irrelevant to law and 
certainly not to disparage the use of logic per se.  Logic forms part of the background 
set of rules, part of the grammar, upon which legal arguments are constructed.  An 
argument which is not logical is a bad argument.  These criticisms do, however, 
suggest that a model of legal reasoning based on formal logic is inadequate for our 
purposes.  In Part Two of my thesis I turn from criticism to the construction of a new 
paradigm for AI and legal reasoning.  In particular, I argue that legal reasoning is 
better seen as a form of practical argumentation than an application of formal logic, 
and that legal merit arguments may be a suitable entity for modelling in a 
computational environment. 
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Part Two: Legal Merit Arguments, An  
Artificial Intelligence Oriented Analysis 

 
 
 The evolutionary path from rule-based logic systems to argumentation frameworks 
manifests a recognition of the importance of modelling the adversarial aspects of legal 
reasoning.  Nevertheless, argumentation frameworks remain wedded to formal logic’s 
aloofness from the messy realities and open contestability of real world 
argumentation.  Thus a search for closure through priority principles is found together 
with little analysis of the different argument types occurring in legal discourse and the 
retention of the standard logical form for representing arguments. 
 
 In this part of my thesis I present the legal theory behind a new model for the 
design of LKBSs.  The model is based on a structural account of legal merit 
argumentation.203  I begin in Chapter 4 by adopting a view of legal reasoning as an 
example of practical argumentation.  This provides a broad vantage point for 
analysing legal reasoning free from the restrictions imposed by formal logic.  In this 
chapter I also suggest two reasons why legal merit arguments – substantive arguments 
for and against the adoption of particular legal outcomes – may be appropriate entities 
to model in a LKBS environment.  These reasons relate to the importance of legal 
merit arguments in legal discourse and the striking structural relationships that exist 
between them which make them amenable to computational storage and reasoning.   
 

Chapter 5 develops these ideas and provides an analytical account of the role that 
legal merit arguments play in legal discourse, their construction and their inter-
relationships.  This theoretical work is concerned primarily with analysing the ways in 
which legal merit arguments are deployed, rebutted, supported and grouped.  In 
Chapter 6 I put this theory into practice by analysing an area of negligence law – duty 
of care arguments concerning the relationship between the parties – using this 
framework. 

                                                
 203 I first outlined this model in James Palmer, Legal Merit Arguments, Legal Semiotics and the 

Design of Legal Knowledge-Based Systems, in PROCEEDINGS OF THE SIXTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 198 (1997). 
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IV. A NEW PARADIGM FOR LEGAL KNOWLEDGE-
BASED SYSTEM DESIGN 
 
 When a lawyer argues that “the proposed rule is undesirable because it is vague 
and bright line rules are required for certainty”204 what kind of argument is this?  Are 
such arguments common in legal discourse?  When may they be made?  How are they 
constructed?  How are they attacked?  And are they of any relevance to AI and law 
research? 
 
 Such questions have not been adequately addressed by the AI and law community.  
This chapter provides a framework for tackling these issues.  I begin in Section A by 
adopting a view of legal reasoning based on classical rhetoric and the modern study of 
practical argumentation.  This perspective expects arguments to be typically available 
for both sides and acknowledges the importance of arguments based not simply on 
rules but, like the example above, also the merits of the advocated outcome. 
 
 In Section B I assess the suitability of legal merit arguments for AI modelling.  I 
argue that not only are legal merit arguments an extremely important part of legal 
discourse, but that they are also well suited to computational modelling.  This 
suitability is due to their structural properties.  In particular, most legal merit 
arguments appear to be based on one of a small set of core maxims which are linked 
by stereotypical relationships of support and opposition.  For example, the “bright 
lines” argument mentioned above recurs throughout legal discourse and is typically 
countered by the argument that “a flexible standard is required to ensure that justice 
can be done in individual cases”205.  Such properties may provide a powerful natural 
index for the storage and retrieval of legal merit arguments.  I call this the structuralist 
hint. 
                                                

204 See, for example, C.N.R. v. Norsk Pacific Steamship Co 91 D.L.R. (1992) (4th) 289, 366 (per 
McLachlin J) arguing that “[i]t is not enough that a law be defensible on moral and economic terms.  It 
should, in addition, provide a logical basis upon which individuals can predicate their conduct and 
courts can decide future cases.” 
 

205 See, for example, Donoghue v. Stevenson [1932] AC 562, 619 (per Lord MacMillan) arguing 
that “[i]n the daily contacts of social and business life human beings are thrown into or place 
themselves in an infinite variety of relationships with their fellows, and the law can refer only to the 
standards of the reasonable man in order to determine whether any particular relationship gives rise to a 
duty to take care ....  The criterion of judgment must adjust and adapt itself to the changing 
circumstances of life.  The categories of negligence are never closed.” 
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A. Practical Argumentation 
 

In general, purely formal models of logical proof are too restrictive to explain or 
model the kind of arguments that occur in real-world moral, political and legal 
disputes.206  Unlike highly rigorous systems of logical or mathematical proof, these 
disputes are not about universal truths, but rather about which of a number of 
competing claims is the most reasonable in the circumstances.  This is true whether the 
issue is the appropriate bedtime for a twelve year old, nuclear testing in the South 
Pacific or the categorisation of a search and seizure as unreasonable under the 
standards of the American Constitution.  In these spheres disputes are common, but 
errors in formal validity are rarely pivotal.   
 

In Part One of this thesis it was shown that rule-based logic and argumentation 
frameworks impose restrictive assumptions concerning the permissible modes of legal 
reasoning and the range of acceptable premises.  The starting point in thinking about 
LKBS design should, however, be free from such a priori restrictions.  Practical 
argumentation provides such an encompassing framework.  Practical argumentation is 
concerned with the formation, testing and justification of the kinds of beliefs over 
which reasonable people may disagree.  It is “concerned to develop non-formal 
standards, criteria, procedures for the analysis, interpretation, evaluation, critique and 

                                                
206 Dissatisfaction with formal logic as a conceptual framework has been voiced in many 

disciplines.  See, for example, LAKOFF, supra note 79 (in psychology); WINOGRAD & FLORES, supra 
note 11 (in cognitive science); and BILLIG, supra note 199 (in sociology). 

The growth of interest in informal logic and practical argumentation during the 1970’s and 1980’s 
was in many ways a response to the inability of formal logic to say anything relevant about pressing 
social and political concerns.  In the introduction to the first edition of his textbook HOWARD KAHANE, 
LOGIC AND CONTEMPORARY RHETORIC: THE USE OF REASON IN EVERYDAY LIFE vii (1971) explained 
the motivation behind its genesis: 

In class a few years back, while I was going over the (to me) fascinating 
intricacies of the predicate logic quantifier rule, a student asked in disgust how 
anything he’d learned all semester long had any bearing whatever on President 
Johnson’s decision to escalate again in Vietnam.  I mumbled something about bad 
logic on Johnson’s part, and then stated that Introduction to Logic was not that kind of 
course.  His reply was to ask what courses did take up such matters, and I had to 
admit that so far as I knew none did. 

He wanted what most students today want, a course relevant to everyday 
reasoning, a course relevant to the arguments they hear and read about race, pollution, 
poverty, sex, atomic warfare, the population explosion, and all the other problems 
faced by the human race in the second half of the twentieth century. 
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construction of argumentation in everyday discourse.”207  As I use the term here, it 
encompasses the disciplines of informal logic, practical logic, ordinary logic, informal 
reasoning, critical thinking and new rhetoric.208  
 

The modern study of practical argumentation has its origins in the antiquarian 
study of rhetoric.209  Today, the label “rhetoric” is commonly used to disparage an 
argument as overly ornamental, lacking in substance or outright disingenuous.210  In 
the ancient world, however, rhetoric was as concerned with the substance of what was 
to be said, as it was with how it was to be said.211  Aristotle, for example, viewed 
rhetoric as being of similar status to logic within its fields of operation, namely, 
politics, morality and justice.212  It was, in general, distinguished from formal logic by 
operating in domains where it could be said that “there [were] two sides to every 
question, opposed to each other”213 and in which “quasi-syllogisms”, characterised by 
generalities rather than universalities and un-stated premises,214 were common.  It was 
                                                

207 See Ralph H. Johnson & J. Anthony Blair, The Current State of Informal Logic and Critical 
Thinking, 9 INFORMAL LOGIC 147, 147 (1987). 

 
208  There is a large and growing body of literature on practical argumentation.  For an overview of 

the field, see HISTORICAL FOUNDATIONS OF INFORMAL LOGIC (Douglas Walton & Alan Brinton eds., 
1997).  See also STEPHEN E. TOULMIN, USES OF ARGUMENT (1958); CHAIM PERELMAN & LUCIE 
OLBRECHTS-TYTECA, THE NEW RHETORIC: A TREATISE ON ARGUMENTATION (John Wilkinson & 
Purcell Weaver trans., 1969); ALEC FISHER, THE LOGIC OF REAL ARGUMENTS (1988); DOUGLAS N. 
WALTON, INFORMAL LOGIC (1989); DOUGLAS WALTON, ARGUMENT STRUCTURE: A PRAGMATIC 
THEORY (1996); and JEROME E. BICKENBACH & JACQUELINE M. DAVIES, GOOD REASONS FOR BETTER 
ARGUMENTS (1997). 

 
209 For a discussion of this coupling see, for example, BILLIG, supra note 199, at 31-38. 
  
210 The attaching of negative connotations to the term rhetoric also has its roots in antiquity.  Plato 

is widely regarded as rhetoric’s chief historic detractor.  His influential work on the subject (PLATO, 
GORGIAS) characterised rhetoric as emotional manipulation and categorically distinct from, and inferior 
to, logical argument.  See ROBERT WARDY, THE BIRTH OF RHETORIC: GORGIAS, PLATO AND THEIR 
SUCCESSORS 53 (1996). 

 
211 The most important writers on rhetoric and the principal texts were Aristotle who wrote THE 

ART OF RHETORIC; Cicero who wrote DE INVENTIONE and DE ORATORE; and Quintilian who wrote 
INSTITUTES OF ORATORY. 

  
212 See ARISTOTLE, THE ART OF RHETORIC (H. C. Lawson-Tancred trans., 1991). 
  
213 See DIOGENES LAERTIUS, 2 LIVES OF EMINENT PHILOSOPHERS 463 (R.D. Hicks trans., 1972) 

attributing this idea to the sophist Protagoras. 
  
214 ARISTOTLE, supra note 212, at 1357a.  On the importance of reasoning with generalities 

Aristotle points out that most of the premises in a rhetorical argument “will be probable” as opposed to 
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within these domains that rhetoric played out its role as the art of establishing the 
reasonableness of one proposition ahead of its rivals.  There were many different 
facets to the study of ancient rhetoric, but by the time of Cicero, the art was 
conventionally divided into five branches:215 invention; arrangement; expression; 
memory and delivery.  Practical argumentation is most closely related to invention, 
that is, to the process of discovering arguments which render one’s case superior to 
competing points of view.  

 
In law, practical argumentation refers to the process of creating and advancing a 

reason, or chain of reasons, in favour of, or opposed to, a particular legal result.216  
The primary purpose of such an argument is “to persuade and convince those whom it 
addresses, that such a choice, decision or attitude is preferable to concurrent choices, 
decisions and attitudes.”217  Such arguments are made by advocates in courtrooms, 
judges in decisions, law reformers in proposals, academics in articles and treatises, and 
law students in classrooms, essays and exams.  This view of law as  a form of practical 
argumentation emphasises the flexible argumentative nature of legal discourse.  Rather 
than seeing the law as a network of more or less determinative rules and principles, 
one’s focus is on a lawyer’s ability to manipulate the legal materials: “to add or to 
drop a distinction, to admit a new voice, [or] to a claim a new source of authority”.218 

                                                                                                                                       
necessary.  See also WALTON, supra note 208, at 115; and BICKENBACH & DAVIES, supra note 208, at 
62-70. 

On the importance of implicit premises Aristotle argues that when premises in an argument are 
well known there is no need to mention them explicitly.  “The hearer supplies them for himself, as for 
example that Dorieus won a garland in a contest.  It suffices to say that he won an Olympic contest.  
There is no need to add that the prize is a garland, as everybody knows that.” 
 

215 See CICERO, DE INVENTIONE I.vii (H.M. Hubble trans., 1949). 
  
216 See generally MacCormick, supra note 159, at 16; Eveline T. Feteris, Recent Developments in 

Legal Argumentation Theory: Dialectical Approaches to Legal Argumentation, 7 INT’L J. FOR 
SEMIOTICS OF L.133, 137 (1994).   
 

217 See CHAIM PERELMAN, JUSTICE, LAW, AND ARGUMENT 129 (1980).  There has been a growing 
interest in the analysis of law as a form of practical argumentation.  See, for example,  James B. White, 
Law as Rhetoric, Rhetoric as Law: The Arts of Cultural and Communal Life, 52 U. CHI. L. REV. 684 
(1985); Kurt M. Saunders, Law as Rhetoric: Rhetoric as Argument, 44 J. OF LEGAL EDUCATION 566 
(1994);  Willem J. Witteveen, The Rhetorical Labours of Hercules, INT’L J. FOR SEMIOTICS OF L. 3 
(1990); RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 71-100 (1990); GOODRICH, supra note 
107; and LAW’S STORIES, (Peter Brooks & Paul Gewirtz eds., 1996). 
 

218 White, supra note 217, at 690.  See also RONALD DWORKIN, LAW’S EMPIRE 13 (1986). 
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A second aspect of the practical argumentation approach is an interest in the 

culture of legal argument.219  Legal argument takes place in a social context.  To be 
understood and to be persuasive an advocate must speak in the language of her 
audience.  The context provided by a legal community thus defines the range of 
discourse resources which may be called upon by an advocate and how each may be 
used.  According to this approach, close attention should be paid to actual examples of 
legal argument rather than invented stylised examples. 
 

In the introduction to this thesis I suggested that the most fundamental issue in 
LKBS design is “What aspects of legal reasoning should be modelled and how will 
they be implemented computationally?”  In Part One I criticised some of the previous 
attempts to answer this question.  Against this background view of law as a form of 
practical argumentation, I am ready to begin giving my own answer. 
 

                                                
219 See White, supra note 217, at 688-692.  See also LoPucki, supra note 168, at 1517; and infra 

Section 5.B.1.(c).(1) on the conventional nature of legal merit argumentation. 
 



 85 

B. Why Model Legal Merit Arguments? 
 
1.  The importance of non-rule standards in legal reasoning 
 

In Part One of this thesis I argued that the legal rules and precedent cases fail 
frequently to provide clear answers to legal disputes.  When this occurs, how do 
lawyers respond?  According to what standards are legal decisions reached?  A classic 
answer to this question was offered almost exactly a hundred years ago by Oliver 
Wendell Holmes in his famous speech entitled The Path of the Law:220 

 
The training of lawyers is a training in logic.  The processes of analogy, 
discrimination, and deduction are those in which they are most at home.  The 
language of judicial decision is mainly the language of logic.  And the logical method 
and form flatter that longing for certainty and for repose which is in every human 
mind.  But certainty generally is an illusion, and repose is not the destiny of man.  
Behind the logical form lies a judgment as to the relative worth and importance of 
competing legislative grounds, often an inarticulate and unconscious judgment, it is 
true, and yet the very root and nerve of the whole proceeding.  You can give any 
conclusion a logical form.  You can always imply a condition in a contract.  But why 
do you imply it?  It is because of some belief as to the practice of the community or of 
a class, or because of some opinion as to policy, or, in short, because of some attitude 
of yours upon a matter not capable of exact quantitative measurement, and therefore 
not capable of founding exact logical conclusions.  Such matters really are battle 
grounds where the means do not exist for determinations that shall be good for all 
time, and where the decision can do no more than embody the preference of a given 
body in a given time and place. 

 
The armoury of non-rule standards in legal discourse is large and diverse.  The 

argument types most prevalent in the common law include principles, concepts, 
stereotypes and policies.221  These argument building blocks are combined with facts 
(both relating to the case at hand and to the world in general) and the ordinary tools of 

                                                
220 Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 465-466 (1897).  See 

also MACCORMICK, supra note 152, at xii-xiii. 
 

221 The legal literature contains many discussions regarding these different argument building 
blocks.  On principles, see DWORKIN, supra note 51, at 22-31.  On concepts, see Ralph J. Mooney, The 
New Conceptualism in Contract Law, 74 OR. L. REV. 1131 (1995).  On stereotypes, see Kennedy, supra 
note 154, at 537-538; and Fiegenson (1995), at 112-115 and 135-143.   On policies, see DWORKIN, 
supra note 51, at 22-28; and JOHN BELL, POLICY ARGUMENTS IN JUDICIAL DECISIONS (1983).  For 
typologies of legal argument types see, for example, Robert S. Summers, Two Types of Substantive 
Reasons: The Core of a Theory of Common Law Justification, 63 CORNELL L. REV. 707 (1978), at 714-
727; MacCormick, supra note 159, at 16-20; and ROBERT S. SUMMERS & P. S. ATIYAH, FORM AND 
SUBSTANCE IN ANGLO-AMERICAN LAW  5-11 (1987). 
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reasoning to generate a vast array of possible arguments.  These argument types 
interact freely with each other and with rules and precedents in a complicated and 
tangled fashion.  Precedents shape policy arguments; rules determine the scope of 
principles; stereotypes and concepts affect interpretations; interpretations create 
precedents; and so on.  Legal argumentation is, therefore, a rich, multi-modal, multi-
layered and complex system. 
 
 
2.  Legal merit arguments 
 

Notwithstanding the abundant diversity apparent in legal reasoning, research in AI 
and law is clustered around reasoning with rules and cases.  One thing that rules and 
cases have in common is that they are both kinds of “authority” reasons.222  That is, 
when a rule or a case applies, it provides a reason for a particular decision irrespective 
of whether that decision is otherwise meritorious.  The pedigree of the rule or case is a 
sufficient reason for the result that it produces.  For example, suppose that Rachel, 
who is fifteen, wishes to know why she is not allowed to vote.  The rule setting the 
minimum voting age provides the legal reason for her lack of franchise.  This is a 
purely formal authority-based explanation.  Authority-based reasons may, in general, 
be contrasted with “substantive reasons” which consider the merits of the outcome in 
question.  With respect to Rachel’s voting age, substantive reasons would address 
whether fifteen year olds have the necessary maturity and competence to vote and 
whether a fixed minimum voting age is preferable to alternatives such as a 
discretionary standard.   
 

Legal merit arguments are a kind of substantive reason.  Furthermore, they are one 
of the most important non-rule standards deployed when the settled rules and cases do 
not provide a clear answer.  To appreciate the nature of such arguments, suppose that a 
lawyer is arguing in favour of the imposition of negligence liability on a public 
authority.223  The applicable rules and principles are couched in very open terms and 
the relevant precedents go both ways.224  Against this background a court must 
                                                

222 See Summers, supra note 221, at 724-725; and SUMMERS & ATIYAH, supra note 221, at 2. 
  
223 On the general principles of negligence liability see infra pp. 131-132. 
  
224 See Capital and Counties v. Hants C.C. [1997] 2 All E.R. 865; Stovin v. Wise [1996] 3 All 

E.R. 801; X (Minors) v. Bedfordshire County Council [1995] 2 A.C. 633; Osman v. Ferguson [1993] 4 
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determine whether the loss suffered was “reasonably foreseeable”, whether the parties 
were in a “proximate relationship” and whether it would be “fair, just and reasonable” 
to impose a duty of care.225  These very general and contestable terms provide a great 
deal of scope for merit arguments to be made for both sides.226  Consequently, the 
lawyer will typically have recourse to arguments concerning the substantive 
desirability of the result she advocates.  She may argue that liability will improve 
social welfare by deterring the authority’s negligent conduct.227  Or she may assert that 
the authority was bound by an altruistic duty to protect the people whom parliament 
entrusted it to benefit.228  Many counter merit arguments may, of course, be raised 
against her claims.  For example, it may be argued that social welfare is in fact 
enhanced by forcing the public to be self-reliant,229 that the imposition of liability will 
distort the public authority’s spending priorities,230 or that the imposition of a duty of 

                                                                                                                                       
All E.R. 344; Barratt v. Minsitry of Defence [1995] 3 All E.R. 87; Hill v. Chief Constable of West 
Yorkshire [1989] 1 A.C. 53; Anns v. Merton London Borough Council [1978] A.C. 728; and Home 
Office v. Dorset Yacht Co Ltd [1970] A.C. 1004. 

  
225 On the test for the existence of a duty of care applied in England see, for example, Caparo 

Industries plc v. Dickman [1990] 2 A.C. 605, 617-8 (per Lord Bridge). 
  
226  In Alcock v. Chief Constrable of South Yorkshire [1992] 1 A.C. 310, 410 Lord Oliver 

explained that “‘policy’ … necessarily plays a part in the court’s perception of what is sufficiently 
proximate”.  See also B. S. MARKESINIS & S. F. DEAKIN, TORT LAW 81-82 (1994); ALLEN M. LINDEN, 
CANADIAN TORT LAW 260-263 (5th ed. 1993); and C.N.R. v. Norsk Pacific Steamship Co (1992) 91 
D.L.R. (4th) 289, 368-369 (per McLachlin J).  The reasons which lie behind the importance of policy 
arguments to the imposition of a duty of care are discussed infra pp. 132-132. 
 

227  See, for example, City of Kamloops v. Nielsen (1984) 10 D.L.R. (4th) 641, 681 (per Wilson J) 
arguing that “[l]iability imposes] a burden on public authorities to act as a check on the arbitrary and 
negligent performance of statutory duties.” 

 
228 See, for example, Dutton v. Bognor Regis United Building Co Ltd [1972] 1 Q.B. 373, 398 (per 

Lord Denning MR) arguing that “[t]he council should answer for [its inspector's failure to properly 
examine the house's foundations].  They were entrusted by Parliament with the task of seeing that 
houses were properly built.  They received public funds for the purpose.  The very object was to protect 
purchasers and occupiers of houses.  Yet, they failed to protect them.” 
 

229  See, for example, Minories Finance Ltd v. Arthur Young [1989] 2 All E.R. 105, 110 (per 
Saville J) arguing that “[i]t seems to offend these principles [of common sense] to suggest that a 
commercial concern such as [the plaintiff bank] can look to the Bank of England to make good its 
losses arising from its own imprudence or carelessness, on the basis that the Bank of England should 
have discovered and dealt with those short-comings.” 

  
230  See, for example, Stovin v. Wise [1996] 3 All E.R. 801, 832 (per Lord Hoffmann) arguing that 

“[the creation of a duty of care upon a highway authority would] distort the priorities of local 
authorities, which would be bound to try to play safe by increasing their spending on road 



 88 

care is a question for parliament, not the courts.231  As well as social welfare, moral 
responsibility and institutional competence, legal merit arguments are often based on 
rights and administrability. 
 
 
3.  The prevalence of legal merit arguments in legal discourse 
 

If a case is clear then although legal merit arguments may be used to buttress the 
result, they are not necessary.  However, as I argued in Chapter 2, the argumentative 
openness which is a common manifestation of uncertainty associated with rule 
formulation, rule application, rule defeasibility, conflicting rules and analogical 
reasoning means that relatively few cases are truly clear and that the merits of a case 
are often (perhaps typically) a focus of legal discourse.   

 
In the presence of one of the five sources of argumentative freedom identified in 

Chapter 2 legal merit arguments are commonly found.  Consider each source of 
uncertainty in turn. 

 
First, in an argument over competing formulations of, for example, the mental 

element requirement of driving while disqualified rule,232 one finds moral 
arguments,233 arguments based on concepts of justice,234 rights-based arguments235 and 
arguments based on the appropriate role of the courts.236 

                                                                                                                                       
improvements rather than risk enormous liabilities for personal injury accidents.  They will spend less 
on education or social services.” 

 
231 See, for example, Murphy v. Brentwood DC [1990] 2 All E.R. 908, 931 (per Lord Bridge) 

arguing that “[i]t is pre-eminently for the legislature to decide whether [reasons of social policy] should 
be accepted as sufficient for imposing [a duty of care on the public authority and] on the public the 
burden of providing compensation for private financial losses.  If they do so decide, it is not difficult for 
them to say so.” 

 
232 See supra notes 71-73 and accompanying text. 
   
233  See, for example, Millar v. MOT [1986] 1 N.Z.L.R. 660, 673 (per McMullin J).  See also 

Millar v. MOT [1986] 1 N.Z.L.R. 660, 669 (per Cooke P and Richardson J) arguing that  “the law 
should punish the truly guilty and acquit the innocent”. 

 
234  See, for example, Millar v. MOT [1986] 1 N.Z.L.R. 660, 668 (per Cooke P and Richardson J) 

and 676 (per Sommers J) arguing that “if a penal provision is reasonably capable of two interpretations, 
that interpretation which is most favourable to the accused must be adopted.”  (Quoting Sweet v. 
Parsley [1970] A.C. 132, 149 (per Lord Reid)). 
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Similar kinds of arguments are made when a rule’s application is uncertain.  Recall 

the example of the indeterminacy of the “drive” predicate in the driving while 
disqualified rule.237  Arguments advocating the competing interpretations of “drive” 
are accompanied by legal merit arguments relating to the good of society,238 justice 
and community expectations.239 
 

Rule defeasibility also brings substantive reasoning into play.  If a norm is subject 
to an implicit exception based on injustice or absurdity, then every application of that 
norm requires a substantive judgment that it will not produce an unjust or absurd 
result.240  Since such exceptions are a common characteristic of legal rules,241 legal 
reasoning involves a continual stream of substantive evaluations.  Often these 
determinations will be straightforward in light of the legal community’s shared 
standards.  In such a case the assessment may be left unarticulated.  However, a 

                                                                                                                                       
 
235 See, for example, R v. Pontes (1995) 100 C.C.C. (3d) 353, 391-392 (per Gonthier J dissenting) 

arguing that: 
There is no fundamental right to drive a motor vehicle … .  It is a privilege, a 
privilege which, sadly, is often abused with tragic repercussions.  A legislature can 
provide for consequences which are to attach to when this privilege is abused and 
stipulate standards of behaviour for continued licensing.  There is therefore no 
injustice, far less any fundamental injustice, if a court convicts an accused of a 
regulatory offence when the only defence offered is that he was unaware of a 
statutory condition attaching to the activity – that is, his ignorance of the law. 

 
236  See, for example, R v. Bowsher [1973] R.T.R. 202, 207 (per Megaw LJ) arguing that “the law 

as it stands may produce, on occasions, results which are unjust or unfortunate … [b]ut that fact does 
not entitle us to change the law, long accepted and inferentially confirmed by Parliament.” 

 
237 See supra notes 96-105 and accompanying text. 
  
238  See, for example, Bassell v. McGuiness (1981) 29 S.A.S.R. 508, 512 (per King CJ) arguing 

that “[t]he defendant had a considerable measure of control over the vehicle and careless or unskilful 
exercise of that control could constitute a danger to other road users.” 

 
239  See, for example, Tink v. Francis [1983] 2 V.R. 17, 51 (per McInnerney J) arguing that “[s]uch 

a straining of words [to hold that a person in a towed vehicle was ‘driving’] offends the ordinary man’s 
common sense and his sense of justice and brings the law and legislation into disrepute.” 

 
240 See Sunstein, supra note 94, at 984-988; and Schauer, supra note 47, at 515-517. 

 
241 See Sunstein, supra note 94, at 986 n. 106. 
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judgment still occurred and these judgments can change over time.242  In cases where 
this determination is less automatic, substantive arguments are critical.  Consider, for 
example, the defence of necessity to a charge of driving while disqualified.243  In 
which of the following situations should the defence apply?  First, when the defendant 
was forced at gun-point to drive while disqualified.  Second, when her excuse is that 
she was tempted to drive by the devil who had confused her with a series of moral 
obstacles.244  Third, when she was thinking in a confused and irrational manner due to 
the consumption of a large number of candy bars.245  In each of these cases there is no 
formalistic way of determining whether the defence of necessity applies.  What is 
required are legal merit arguments concerning the moral desert of the defendant, the 
role of the court and the effect that allowing the defence would have on future cases. 
  

Fourth, when inconsistent rules collide, substantive value arguments are used to 
resolve the conflict.  For example, consider the position of an employer who writes a 
job reference for an ex-employee which contains erroneous unfavourable comments 
and thereby hinders the ex-employee’s prospects of finding a new job.  Two 
conflicting bodies of law are potentially applicable.  On the one hand, the law of 
negligence suggests that the employer should be liable for losses caused by her 
negligence.  On the other hand, according to the law of defamation the employer is 
protected by a defence of qualified privilege so long as she did not act maliciously.  
The House of Lords and the New Zealand Court of Appeal recently addressed this 
issue and reached opposite conclusions.246  The divergence in outcomes reflects 

                                                
242 The application of the defence of “medical necessity” in The Netherlands to certain forms of 

physician assisted suicide provides an interesting example of the evolution of a defeasing norm into a 
new area.  See John Griffiths, Assissted Suicide in The Netherlands: The Chabot Case, 58 MOD. L. REV. 
232 (1995). 

  
243  See supra Section 2.B.3. 
 
244  For an amusing rejection of such a claim, see United States ex rel Mayo v. Satan and His Staff 

(1971) 54 F.D.R. 282. 
 
245  The infamous “Twinkie defence” was accepted by a jury in San Francisco in a case where the 

defendant claimed mental incapacity after consuming large quantities of junk food.  See People v. 
Coleman (1988) 251 Cal. Rptr. 83, 109; and People v. Burns (1986) 219 Cal. Rptr. 814, 818; 
superseded by (1986) 233 Cal. Rptr. 266. 
 

246 See Spring v. Guardian Assurance plc [1994] 3 All E.R. 129 (House of Lords holding that an 
employer owed a duty of care in preparing job references for an ex-employee) and Balfour v. A-G 
[1991] 1 N.Z.L.R. 519 (New Zealand Court of Appeal holding that the Department of Education did not 
owe a teacher a duty of care to ensure that the information on his personal file was accurate).  
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different evaluations of the substantive desirability of allowing a cause of action in 
negligence.  The New Zealand Court affirmed the primacy of the law of defamation by 
rejecting the claim in negligence on the basis that “[any] injustice in denying a remedy 
[for the inclusion of] erroneous and prejudicial material … must surely be outweighed 
by the inconvenience and inhibition that would be caused if every adverse comment 
had to be verified before notice could be taken of it.”247  On the other hand, the House 
of Lords permitted a claim in negligence on the grounds that “[t]he entire future 
prosperity and happiness of someone who is the subject of a damaging reference 
which is given carelessly but in perfectly good faith may be irretrievably blighted”248 
and that “[e]ven if it is right that the number of references given will be reduced [by 
imposing a duty of care on those who write employment references], the quality and 
value will be greater and it is by no means certain that to have more references is more 
in the public interest than to have more careful references.”249  
  

Fifth and finally, to appreciate the importance of substantive arguments in 
analogical reasoning, consider why the courts have shown much greater reluctance in 
extending the principle in Donoghue v. Stevenson to accountants,250 than to lift 
repairers.251  Why are lift repairers analogous to ginger beer manufacturers in a way 
that accountants are not?  The bare factual similarities and differences between these 
three callings cannot determine which of the cases are analogous.   

                                                                                                                                       
 

247 Balfour v. A-G [1991] 1 N.Z.L.R. 519, 529 (per Hardie Boys J). 
 

248 Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 152-153 (per Lord Lowry). 
 

249 Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 162 (per Lord Slynn). 
 

250 See Caparo Industries plc v. Dickman [1990] 2 A.C. 605. 
 

251 See Haseldine v. Daw and Son Ltd [1941] 3 All E.R. 156. 
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As Sunstein explains:252 
 

Different factual situations are inarticulate; they do not impose order on themselves.  
Patterns are made, not simply found.  Whether one case is analogous to another 
depends on substantive ideas that must be justified.  

 
With respect to the analogous application of Donoghue v. Stevenson to lift 

repairers and accountants, substantive arguments about the desirability of applying 
liability in each case are required.  In the case of accountants, courts generally accept 
the arguments that a moral difference exists between economic loss and physical 
harm, and that liability for negligent misstatements might be overburdensome.253  On 
the other hand, liability is more readily imposed on a lift repairer because no such 
substantive distinctions are admitted.  Analogical reasoning clearly requires an 
understanding of the reasons and policies behind the original decision and arguments 
about the desirability of following that case in the present circumstances.254 

 
 
4.  Legal merit arguments and legal knowledge-based system design: The 
structuralist hint 
 

The importance of modelling the high-level goals, policy factors and principles 
which lie behind legal rules and cases has not been fully appreciated by the AI and law 
community.  Far less attention has been paid to legal merit arguments than to the 
traditional mainstays of AI and law research; rules and cases.  In fact, of the hundreds 

                                                
252 Sunstein, supra note 79, at 756-757 (footnote omitted). 
Similarly, STONE (1950), supra note 57, at 189 argues that: 

[The discrimination by a judge between “material” or “important” facts and those that 
are “immaterial” or “unimportant”] is not a logical one but is ethical (in the broad 
sense of a creative evaluation as opposed to a mechanical application); and courts 
which purport to make [such a discrimination] on logical grounds are not by that 
escaping responsibility for the result, or the liability to have their judgment submitted 
to ethical criticism.  They cannot correctly plead that the law left them no choice. 

See also Scott Brewer, Exemplary Reasoning:  Semantics, Pragmatics, and the Rational Force of 
Legal Argument by Analogy, 109 HARV. L. REV 923, 962-978 (1996). 
 

253 See supra notes 135-139 and accompanying text. 
  
254 As Summers, supra note 221, at 730 (footnote omitted) explains “[a] judge cannot apply a 

precedent wisely without determining which proposed application is most consistent with the 
substantive reasons behind the precedent.” See also MACCORMICK, supra note 152, at 224. 
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of papers, articles and books written on AI and legal reasoning, only a handful have 
addressed the issues surrounding legal merit arguments:255  What are they?  How are 
they used?  And how can they be modelled? 
 

Based on the argument in the last sub-section one might be willing to accept that 
legal merit arguments are important in legal discourse and that modelling them would 
be desirable.  However, one might be sceptical about the feasibility of modelling legal 
merit arguments.  At first glance, modelling legal merit arguments might seem to lead 
to a minefield of contextual common sense based reasoning which would prove even 
less tractable than modelling rules and cases.  However, I will argue that the reverse is 
true.  In fact, legal merit arguments exhibit many computationally attractive 
properties, making them especially deserving of attention within AI and law.  In this 
sub-section I introduce these characteristics and the related terminology.  The full 
analysis, and its implications for LKBS design, are developed in the next chapter.  
However, the essential idea is that beneath the hugely rich and diverse population of 
legal merit arguments found in legal discourse there exists a surprising degree of 
systemic regularity.  The importance of this observation for a LKBS is that such 
underlying patterns may provide a simple and natural way of linking and organising 
legal merit arguments.   

 
The project of identifying the underlying syntax of legal merit argumentation is, 

broadly speaking, structuralist.  The term structuralism denotes important branches of 
literary, linguistic and anthropological theory that share a common concern to find 
simple syntaxes capable of explaining complex systems of human meaning.256  As a 
movement, structuralism is concerned with the formal relationships between elements 
of a system of meaning and with the identification of the inner laws of such a 
system.257  In this thesis I adopt the basic structuralist distinction between the overall 
                                                

255 Articles and papers that do address these issues include; John Bell, Policy Arguments and 
Legal Reasoning, in INFORMATICS AND THE FOUNDATIONS OF LEGAL REASONING 73-97 (Zenon 
Bankowski, Ian White & Ulrike Hahn eds., 1995); Berman & Hafner, supra note 148; Hage, J. 
Teleological Reasoning in Reason-Based Logic, in PROCEEDINGS OF THE FIFTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 11-20 (1995); and Loui, Norman, Olson & 
Merrill, supra note 178. 

 
256 TERRENCE HAWKES, STRUCTURALISM AND SEMIOTICS 11-18 (1977). 
  
257  Lubomír Dolezel, Structuralism of the Prague School, in 8 THE CAMBRIDGE HISTORY OF 

LITERARY CRITICISM 33, 37 (Raman Selden ed., 1995). 
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system which determines how we use legal merit arguments and actual utterances of 
legal merit arguments.258  The system contains the basic building blocks of all legal 
merit arguments and the grammar which determines how these primitive elements 
relate to one another.  In this thesis I explore the idea that it may be possible to utilise 
this systemic knowledge in representing and reasoning with legal merit arguments. 

 
An interesting analogue of the work in this thesis, taken from a different field and 

era, is that of Vladimir Propp.259  Working in the domain of Russian folk tales, Propp 
was concerned to separate the small number of character “functions” upon which all 
folk tales are based from the vast profusion of differing surface details.  Functions are 
significant character-actions that shape the folktale’s course of action.  They are such 
things as “the villain attempts to deceive his victim in order to take possession of him 
or of his belongings”, “the hero leaves home”, “the hero is tested, interrogated, 
attacked, etc., which prepares the way for his receiving either a magical agent or a 
helper” and “the villain is defeated”.   

 
Propp found that thirty-one functions were sufficient to account for the narrative 

structures of the hundred folk tales he analysed.  Furthermore, he found that rules 
could be constructed to determine permissible sequences of the functions.  Somewhat 
prophetically with regards to this thesis, Propp even suggested a procedure for the 
artificial generation of folk tales using the building blocks and inter-relationships 
which he had identified. 

                                                
258 This distinction is fundamental to structuralism.  Its origins are in the work of the Swiss 

linguist Ferdinand de Saussure (FERDINAND DE SAUSSURE, COURSE IN GENERAL LINGUISTICS (1915)) 
who drew a distinction between langue (the language system shared by speakers) and parole (individual 
examples of language use).  The drawing of such a distinction and the concentration on the system 
rather than individual usages, is a characteristic feature of all structuralist theories. 

At a broad level, the structuralist works that have influenced my approach in this thesis include: 
SAUSSURE, supra; CLAUDE LÉVI-STRAUSS, THE SAVAGE MIND (1966); JEAN PIAGET, SIX 
PSYCHOLOGICAL STUDIES (D. Elkind ed., 1968); and FOUCAULT, supra note 88.  

As intellectual movements, structuralism, and its progeny, post-structuralism, have attracted a great 
deal of controversy (see, for example, Anthony Giddens, Structuralism, Post-Structuralism and the 
Production of Culture, in SOCIAL THEORY TODAY 195 (Anthony Giddens & Jonathon H. Turner eds., 
1987); and JOHN STURROCK, STRUCTURALISM (2nd ed. 1993)). However, my work does not give rise to 
those aspects of structuralism which proved controversial.  In particular, I do not suggest that the 
structure to be found in legal discourse makes legal reasoning mechanistic, diminishes the importance 
of individual legal actors or prevents creativity. 

 
259 See V. PROPP, MORPHOLOGY OF THE FOLKTALE (Laurence Scott trans., 2d ed. revised and 

edited by Louis A. Wagner, 1968) (1928).  
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In the following chapter I develop this structural analysis in much more detail, but 

here I introduce the three most important structural relationships to be found in legal 
merit argumentation.   
 

The first is the idea that the wide array of legal merit arguments found in legal 
discourse are all derived from a much smaller set of argument-bites.  Argument-bites 
evoke stock narratives that recur throughout legal discourse, such as “no liability 
without fault” and “a bright line rule is necessary for certainty”.   
 

Second, stereotypical relationships of support and opposition link argument-bites.  
For example, the argument that “liability should not be imposed upon the defendant 
because it would be overburdensome” is usually accompanied by the arguments that 
“liability would interfere with the defendant’s right to freedom of action” and 
“liability would be disproportionate to fault”.  Similarly, the claim that there can be 
“no liability without fault” seems fundamentally linked to the opposing claim that “the 
harm suffered by the plaintiff requires compensation”.   
 

Third, legal merit arguments tend to be organised around distinct topics that recur 
again and again in different doctrinal settings.  Such topics include “the relationship 
between the parties”, “responsibility and fault”, “the nature of the loss” and “the 
administrability of the decision”. 
 
 The existence of these structural relationships may prove of huge benefit in the 
development of a LKBS for reasoning with legal merit arguments.  The structural 
relationships provide natural indices which can be utilised to limit the search space, 
provide links between arguments and organise the output.  Utilising these indices may 
allow the LKBS to bypass some of the problematic aspects of natural language 
understanding and common sense reasoning. 
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V. THE ROLE AND NATURE OF LEGAL MERIT 
ARGUMENTS IN LEGAL DISCOURSE  
 

Legal merit arguments are substantive reasons for or against the adoption of 
particular legal outcomes.  The term encompasses arguments founded on, amongst 
other things, the upholding of rights, moral obligations, justice, administrability, 
institutional competence and the promotion of social welfare.  Legal merit arguments 
acknowledge the existence of choice and argue that a particular result should be 
reached because it is a good one.  They are ubiquitous whenever the application of a 
legal rule to a set of facts is not trivial and obvious.  Legal merit arguments swarm 
around other argument types, providing supporting reasons for, and opposing reasons 
against, the acceptance of different results, rules, analogies and interpretations.  

 
Section A of this chapter contains a phenomenological account of the use and 

importance of legal merit arguments.  This exposition takes place against a wider 
jurisprudential interest in legal merit arguments.  What I refer to as “legal merit 
arguments” have been identified and analysed under a variety of names.  Neil 
MacCormick, for example, uses the term “second-order justificatory arguments” to 
refer to arguments made to justify a choice between two rival rulings open to a 
judge.260  These arguments look to the consequences of the result they promote; they 
are intrinsically evaluative and at least partially subjective in that they appeal to 
bedrock value preferences upon which reasonable people may disagree.  These 
arguments are typically based upon criteria such as justice, common sense, public 
policy and expediency. 
 

Robert Summers presents a detailed study of the internal complexities of the same 
type of argument under the rubric of “substantive reasoning”.261  Summers first 
distinguishes substantive reasons from four other types of reasons that are used to 
justify judicial decisions; “formal reasons”, “factual reasons”, “interpretational 
reasons” and “critical reasons”.262  He then identifies two main types of substantive 

                                                
260 See MACCORMICK, supra note 152, at 100-128. 
 
261 See Summers, supra note 221.  A similar framework is applied by MacCormick in a later 

work, see MacCormick, supra note 159. 
  
262 Summers, supra note 221, at 714-729.  For a discussion of formal reasons see supra note and 

222 accompanying text.  
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reason.263  “Goal reasons” derive their force from their predicted beneficial effects on 
a social goal such as “general safety”, “facilitation of democracy” or “promotion of 
family harmony”.  On the other hand, a “rightness reason” derives its persuasive force 
from a socio-moral norm of rightness, such as “conscionability” or “proportionality of 
remedy”.  His subsequent analysis of substantive reasons is concerned with revealing 
their internal complexities and basic elements.  This involves the decomposition of a 
substantive reason into elements such as its factual basis, the predicted consequences 
of the decision, the goals that may be served by the decision, the desirability of those 
goals and applicable concepts of culpability and desert. 
 

A third label often used to describe legal merit arguments is that of “policy 
arguments”.  For example, John Bell, in a comprehensive study of their use in English 
law, uses the term to refer to “substantive justifications to which judges appeal when 
standards and rules of the legal system do not provide a clear resolution of a 
dispute.”264  
 

The works of MacCormick, Summers and Bell are relevant to this thesis, but 
perhaps the body of research with the most direct bearing is a sub-branch of the 
critical legal studies movement known as legal semiotics.  The theorists in this area 
have been interested in finding the core set of norms that lie behind the vast array of 
policy arguments that appear throughout legal discourse, demonstrating the existence 
of stereotypical relationships between justificatory arguments and cataloguing the 
different types of policy arguments that are routinely made.  This particular research is 
of great importance to my work as it deals with the kinds of structural relationships 
that may make legal merit arguments especially amenable to computational 
representation and reasoning processes. Section B of this chapter, which discusses the 
structural nature of legal merit argumentation, draws on this research.  

  

                                                                                                                                       
 
263  See Summers, supra note 221, at 716-722.  He also (at 722-724) puts “institutional reasons”, 

that is a “goal reason or a rightness reason that is ‘tied’ to a specific institutional role or process” into a 
separate category.  

 
264  BELL, supra note 221, at 22-23. 
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In Section C I conclude this chapter by considering the implications of this 
structural analysis for the design of LKBSs which are intended to operate in the area 
of legal merit argumentation.  
 

The overall result of this chapter is a structural model of legal merit 
argumentation.  This model is applied to an area of negligence law in Chapter 6 and 
then a computational implementation is presented in Part Three. 
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A. A Phenomenological Account of Legal Merit Argumentation 
 
1.  Developing a legal argument 
 

Suppose that a barrister, Beatrice, has to advise on the following case: Her client, 
Veronica Victim was in an automobile accident two weeks before.  The accident 
occurred at 3am on a Saturday morning in North London.  Her car was hit from behind 
while stationary at a red light and suffered extensive damage.  Fortunately Veronica 
was not hurt.  The driver of the other car was Derek Drunk.  Derek was seventeen 
years old and had been drinking at a private party immediately before the accident.  It 
is clear from the evidence that Derek was drunk and driving carelessly.  Unfortunately 
for Veronica, Derek is unemployed, penniless and uninsured and, therefore, there is no 
point in pursuing an action against him. 
 

Further investigation reveals that the party was held at Harry Host’s house.  The 
party was in honour of Harry’s thirtieth birthday.  He provided all the alcohol, 
personally poured a number of drinks for Derek and continued to serve him even after 
he was clearly intoxicated.  Harry also knew that Derek was planning to drive home.  
Beatrice wonders whether a court might hold that Harry was responsible for the 
accident.  After all, Harry provided the alcohol, knew that Derek would be driving and 
continued to serve Derek even after he was clearly drunk. 
 

Beatrice now begins the task of legal research.  Her goal is to find the materials 
from which she will be able to construct a convincing argument that Harry owed 
Veronica a duty of care to prevent Derek from drink-driving.  She also wants to 
consider the arguments that may be made against her in order to decide whether the 
case is worth pursuing. 
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Beatrice’s research soon produces a number of arguably relevant rules and 
cases:265 

 
Rule1:  Whether or not a duty of care will be imposed depends on: (1) the 

foreseeability of the damage caused; (2) the existence of a sufficient 
relationship of proximity between the parties; and (3) whether or not it is 
“fair just and reasonable” that a duty of care should exist.266 

 
Rule2: As a general rule, a person is under a duty of care not to act in a way that 

causes physical damage to another person or their property if that damage 
was reasonably foreseeable.267 

 
Rule3: Where the conduct complained of was an omission, that is, a failure to do 

something to protect the plaintiff, courts are less willing to impose duties of 
care than with respect to positive conduct which causes harm.268 

 
Rule4: One application of Rule3 is that one man is under no duty of controlling 

another man to prevent his doing damage to a third.269  
 
Smith: In Smith v. Littlewoods Organisation Ltd [1987] 1 A.C. 241 the House of 

Lords held that a property owner is not under a duty of care to prevent 

                                                
265 On the general principles of negligence liability see infra pp. 131-132. 
The rules, cases and merit arguments presented in the text are illustrative rather than exhaustive.  

For text book treatments of the relevant body of law see, for example, W.V.H. ROGERS, WINFIELD AND 
JOLOWICZ ON TORT (14th ed. 1994) 102-109; and JAFFEY, supra note 63, at 69-84.  Relevant articles 
include G.H.L. Fridman, Non-Vicarious Liability for the Acts of Others, 5 TORT L. REV 102 (1997); R 
Solomon & J Payne, Alcohol Liability in Canada and Australia: Sell, Serve and be Sued, 4 TORT L. 
REV 188 (1996); James G. Logie, Affirmative Action in the Law of Tort: The Case of the Duty to Warn, 
48 CAMBRIDGE L.J. 115 (1989); B.S. Markesinis, Negligence, Nuisance and Affirmative Duties of 
Action, 105 LAW Q. REV. 104 (1989); Jeremy Horder, Tort and the Road to Temperance: A different 
Kind of Offensive against the Drinking Driver, 51 MOD. L. REV. 735 (1988); John Murphy, Expectation 
Losses, Negligent Omissions and the Tortious Duty of Care, [1996] CAMBRIDGE L.J. 43; and Kelly 
Mahon Tullier, Governmental Liability for Negligent Failure to Detain Drunk Drivers, 77 CORNELL L. 
REV. 873 (1992). 

  
266 See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 617-8 (per Lord 

Bridge). 
  
267   See JAFFEY, supra note 63, at 44. 

 
268   See, for example, Stovin v. Wise [1996] 3 All E.R. 801, 819 (per Lord Hoffmann) arguing that 

“[t]here are sound reasons why omissions require different treatment from positive conduct.  It is one 
thing for the law to say that a person who undertakes some activity shall take reasonable care not to 
cause damage to others.  It is another thing for the law to require that a person who is not doing 
anything in particular shall take steps to prevent another person from suffering harm from the acts of 
third parties … or natural causes.” 
 

269  See, for example, Smith v. Leurs (1945) 70 C.L.R. 256, 262 (per Dixon J); and Smith v. 
Littlewoods Organisation Ltd [1987] 1 A.C. 241, 270-271 (per Lord Goff). 
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vandals from entering her land, starting a fire and causing damage to the 
neighbour’s property. 

  
Beatrice’s initial goal is to link together rules and cases which justify the 

imposition of liability on Harry.270  The first line of argument she pursues is this. 
Harry committed a series of negligent acts by continuing to serve Derek knowing that 
he was drunk and that he planned to drive.  Under these circumstances, the risk of 
Derek causing an accident on the roads was a reasonably foreseeable possibility.  
Therefore, according to Rule2, a court will probably impose a duty of care.   

 
Beatrice knows that the likely response to this argument is that what is really being 

complained about is an “omission” not a positive act.271  That is, the real conduct 
objected to is not the serving of drinks, but Harry’s failure to prevent Derek from 
driving.  If a court were to accept this argument, then Rule3 and Rule4 would apply, 
and following Smith, the imposition of a duty of care would be unlikely. 
 

Further research presents Beatrice with another possible argument.  Beatrice soon 
realises that there are many exceptions to Rule4.  Such a finding is a common 
experience in legal research, as is the accompanying feeling of entering a “swirling 
plethora of possible legal arguments”272.  One of the recognised exceptions is where 
the defendant (in this case Harry) has a high degree of control over the immediate 
harm causer (Derek).  In these circumstances a court may hold that the defendant and 
the person causing the harm were in a “special relationship” which makes the 
defendant responsible for the harm caused:    
 

Rule5: The defendant may owe a duty of care when the immediate harm causer was 
under his care and control.  This puts the defendant and the harm causer in a 
“special relationship” which gives rise to a duty of care.273 

 
Carmarthenshire: In Carmarthenshire County Council v. Lewis [1955] A.C. 549 

a school authority was held liable for the death of a lorry driver who swerved 

                                                
270 See, for example, Buchanan & Headrick (1970), supra note 34, at 48-49. 

 
271 On the vagueness of the act-omission distinction see, for example, DAVID HOWARTH, 

TEXTBOOK ON TORT 180-181 (1995). 
 
272  Kennedy, supra note 154, at 525.   
 
273  See, for example, Carmarthenshire County Council v. Lewis [1955] A.C. 549; and Home 

Office v. Dorset Yacht Co Ltd [1970] A.C. 1004. 
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to avoid hitting a small child who ran on to the road.  The child had been in 
the care and control of the defendants who ran a nursery nearby.  The child 
had been left unattended and wandered out of the nursery school and on to 
the road. 

 
On the basis of Rule5 and Carmarthenshire Beatrice can argue that because of 

Harry’s ability to control the creation of the risk to Veronica and other road users, 
Harry and Derek were in a “special relationship”.  According to Rule5 this would place 
Harry under a duty of care to prevent Derek from drink-driving.  Against this it could 
be argued that Harry did not have sufficient control over the risk since the accident 
was due to the voluntary acts of a third party not under his legal custody, and that 
Smith and Rule4 apply, resulting in no duty of care.  

 
The relevant formal rules and cases admit a number of reasonable legal arguments 

to be made for and against the imposition of liability.  The formal rules leave open a 
number of issues.  Are we dealing with an “omission” (Rule3, Rule4 and Rule5 apply) 
or “positive conduct” (Rule2 applies)?  Is the general rule against liability for the 
actions of a third party (Rule4) defeated by the “special relationship” rule (Rule5)?  
Are the terms “just, fair and reasonable” (in Rule1), “reasonably foreseeable” (in 
Rule2), and “special relationship” (in Rule5) satisfied on the facts?  Which of the 
arguably relevant precedents apply?  
 

The resolution of these issues will depend heavily on the adjudicator’s view of the 
merits of the case.  So, let us assume that these are the only relevant rules and cases, 
and move into the realm of legal merit argumentation.  
 
 
 
2.  A dialogue of legal merit arguments 
 

Beatrice has completed her research and is now discussing the merits of the case 
with a colleague, Alec.  Consider the following dialogue which takes place between 
Beatrice and Alec:274  
  

                                                
274 The dialogue is supplemented by quotes from cases where similar legal merit arguments were 

used to justify actual court decisions (or dissenting judgments). 
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Alec (1): Harry was acting as a host in a social setting.  Requiring him to 
monitor and control the alcohol consumption of one of his 
guests would be overburdensome and therefore liability should 
not be imposed.275  

 
Beatrice (2): I disagree.  Liability would not be overburdensome at all.  

Courts only require that people behave reasonably in the 
circumstances.  All Harry had to do was refrain from continuing 
to serve Derek drinks after he was unfit to drive, or take 
reasonable steps to ensure that he did not drive.276 

 
Alec (3): The imposition of liability would interfere with the rights of 

people to entertain socially.277  Social gatherings, celebrations 
and parties are all important parts of our society.  Alcohol is 
often served at these events as a gesture of hospitality.  The 
right to carry out an important social practice would be grossly 
interfered with by the imposition of liability. 

 
Beatrice (4): The harm suffered by Veronica requires compensation.278  

Providing compensation to innocent victims of road accidents is 
more important than protecting the defendant’s right to be a 
party host.279 The real interference here is with the right of 

                                                
275 See, for example, Smith v. Littlewoods Organisation Ltd [1987] 1 A.C. 241, 280 (per Lord 

Goff) arguing that “to impose a general duty on occupiers to take reasonable care to prevent others from 
entering their property would impose an unreasonable burden on ordinary householders and it is an 
unreasonable curb on the ordinary enjoyment of property”. 

  
276  See, for example, Carmarthenshire County Council v. Lewis [1955] 1 A.C. 549, 566 (per Lord 

Reid) arguing that “imposing a duty of care will [not] put an impossible burden on harassed mothers 
who will have to keep a constant watch on their young children. …  There is no absolute duty; there is 
only a duty not to be negligent, and a mother is not negligent unless she fails to do something which a 
prudent or reasonable mother in her position would have been able to do and would have done.” 

 
277 See, for example, Kelly v. Gwinnell (1984) 476 A.2d 1219, 1224 (per Wilentz CJ) 

acknowledging the argument that “[the imposition of liability] will intrude on and somewhat diminish 
the enjoyment, relaxation, and camaraderie that accompany social gatherings at which alcohol is served; 
and that such gatherings and social relationships are not simply tangential benefits of a civilised society 
but are regarded by many as important”. 

 
278  See, for example, Kelly v. Gwinnell (1984) 476 A.2d 1219, 1226 (per Wilentz CJ) arguing that 

“[t]he goal we seek to achieve here [by imposing liability on social hosts] is the fair compensation of 
victims who are injured as a result of drunken driving.” 

 
279 See, for example, Kelly v. Gwinnell (1984) 476 A.2d 1219, 1226 (per Wilentz CJ) arguing that 

“[w]hile we recognize the concern that our ruling will interfere with accepted standards of social 
behavior … we believe that the added assurance of just compensation to the victims of drunken driving 
as well as the added deterrent effect of the rule on such driving outweigh the importance of those other 
values.”   
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ordinary citizens to be secure from the risk of being injured by 
drunk drivers.280 

 
Alec (5): There can be no liability without fault.281  That this is a basic 

proposition of negligence was made clear by Lord Bridge in 
Wilsher v. Essex Area Health Authority [1988] 1 A.C. 1074, 
1092 where his Lordship recognised that “whether we like it or 
not, the law, which only Parliament can change, requires proof 
of fault causing damage as the basis of liability in tort.”  Harry 
had no direct control over Derek.  Since moral fault requires 
control over consequences, in no sense was Harry morally at 
fault. 

 
 All Harry did was host a party and serve drinks.  Even if he was 

to a degree at fault, the imposition of negligence liability would 
be a totally disproportionate burden.282 

 
Beatrice (6): The effect of liability would be to deter social hosts from 

serving alcohol to people who are drunk and planning to drive.  
This would benefit social welfare as the prevention of drink-
driving accidents is a highly desirable social goal.283  Therefore, 
liability should be imposed. 

Alec (7): Your prediction about the effect of liability is wrong; in most 
cases social hosts will not behave like rational economic actors.  
Also, the purpose of liability is not deterrence, therefore your 
argument is irrelevant.284  And finally, drivers like Veronica 

                                                
280  See, for example, Charles v. Seigfried (1995) 651 N.E.2d 154, 166 (per McMorrow J, 

dissenting) arguing that “[t]he citizens of this State deserve the full protection of our common law 
principles of tort liability, and this court and the power and the prerogative to extend to them such 
protections.”   

 
281  See, for example, Mayfield Investments Ltd v. Stewart (1995) 121 D.L.R. (4th) 222, 235 (per 

Major J) arguing that “[t]o impose liability even where the risk that materialized was not reasonably 
foreseeable is to lay a portion of the loss at the feet of a party who has, in the circumstances, acted 
reasonably.  Tort law does not require the wisdom of Solomon.  All it requires is that people act 
reasonably in the circumstances.” 

 
282  See, for example, McLoughlin v. O'Brian [1983] 1 A.C. 410, 421 (per Lord Wilberforce) 

arguing that “[it would be unfair to be impose liability] out of proportion to the negligent conduct 
complained of.” 

 
283 See, for example, Kelly v. Gwinnell (1984) 476 A.2d 1219, 1226 (per Wilentz CJ) arguing that 

“[w]e believe that that rule will make it more likely that hosts will take greater care in serving alcoholic 
beverages at social gatherings so as to avoid not only the moral responsibility but the economic liability 
that would occur if the guest were to injure someone as a result of his drunk driving.” 

 
284 See, for example, White v. Jones [1995] 1 All E.R. 691, 720 (per Lord Mustill) arguing that 

“[t]he purpose of the courts when recognising tortious acts and their consequences is to compensate 
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should be encouraged to look after themselves, after all dangers 
on the roads can spring from a myriad of causes.285 

  
 Another point against the imposition of liability is that it would 

cause an administrative nightmare.  It would lead to a flood of 
cases as future litigants and courts try to determine the 
boundaries of the action.286  Certainty requires a bright line 
exclusion of liability.287 

 
Beatrice (8): Floodgates arguments are rarely convincing,288 particularly in 

cases like this where the courts are clearly able to see the merits 
of the case.  A rigid rule excluding liability would lead to 
injustices in cases such as this.289 

                                                                                                                                       
those plaintiffs who suffer actionable breaches of duty, not to act as second-line disciplinary tribunals 
imposing punishment in the shape of damages.” 

  
285 See, for example, Lee v. Lever [1974] R.T.R. 35, 39 (per Lord Justice Buckley) arguing that 

“[the plaintiff is not] entitled to assume that all other users of the road will in all respects and at all other 
times obey the Highway Code or otherwise drive with all due care and circumspection or use the road 
in every way in which it should be used.  It is incumbent upon any driver to be prepared for foreseeable 
hazards, including hazards resulting from the foreseeable bad driving of other drivers”.   

 
286 See, for example, Charles v. Seigfried 651 N.E.2d 154, 160-161 (Ill. 1995) (per Bilandic CJ) 

arguing that “if this court were to adopt social host liability, then we would also be faced with 
determining which of the many possible permutations to follow.  Should only injured third parties have 
an action against a social host, or should the intoxicated person have one too?  Should an exception be 
created only for minors?  If so, should we treat persons under the legal drinking age of 21 as minors, or 
only those under the age of 18?  Should minor or underage social hosts be liable for serving liquor to 
their similarly situated friends?  Should a social host be held liable only when he or she knows that the 
intoxicated person will drink and drive, or should the host be held liable for all types of alcohol-induced 
injuries?  What actions must a social host take to avoid liability where an intoxicated guest insists on 
driving home?  Is calling a cab sufficient, or must the police be notified?  The flood of injured litigants 
that would inevitably crowd the Illinois courts would demand answers to these questions and many 
others.”   

 
287  See, for example, C.N.R. v. Norsk Pacific Steamship Co 91 D.L.R. (4th) 289, 366 (1992) (per 

McLachlin J) arguing that “[i]t is not enough that a law be defensible on moral and economic terms.  It 
should, in addition, provide a logical basis upon which individuals can predicate their conduct and 
courts can decide future cases.” 
 

288 See, for example, McLoughlin v. O'Brian [1983] A.C. 410, 425 (per Lord Edmund-Davies) 
arguing that “the experiences of a long life in the law have made me very familiar with [the] 'floodgates' 
argument.  I do not, of course, suggest that it can invariably be dismissed as lacking cogency; on the 
contrary, it has to be weighed carefully, but I have often seen it disproved by later events.” 

 
289  See, for example, Dulieu v. White [1901] 2 Q.B. 669, 681 (per Kennedy J) arguing that “[a 

blanket denial of liability in nervous shock cases] involves the denial of redress in meritorious cases, 
and it necessarily implies a certain amount of distrust, which I do not share, in the capacity of legal 
tribunals to get at the truth in this class of claim.”   
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Alec (9): At the end of the day the decision in a case of this importance, 

with such a potential effect on society, requiring such fine 
issues of policy balance and so much social data, should be left 
to Parliament.290 

 
Beatrice (10): Courts make decisions like this every day.  It is not outside their 

realm of competence.291 
 
 
3.  Observations regarding the dialogue 
 

Beatrice and Alec’s dialogue takes place outside the narrow bounds of “rule 
discourse”.  Instead, they are arguing over whether the imposition of liability is a good 
and desirable thing.  Such legal merit argumentation constitutes one of the most 
common and most important modes of legal discourse.  

 
Legal merit arguments argue for or against the adoption of a particular outcome on 

the basis of its reasonableness and desirability.  The dialogue exhibits a number of the 
measures against which the desirability of a particular outcome may be judged.  For 
example, arguments are made based on moral responsibility and desert (for example, 
“There can be no liability without fault.”), the rights of the parties (for example, “The 
imposition of liability would interfere with the rights of people to entertain socially.”), 
social welfare (for example, “The effect of liability would be to deter social hosts from 
serving alcohol to people who are drunk and planning to drive.  This would benefit 
social welfare as the prevention of drink-driving accidents is a highly desirable social 
goal.”), and administrability (for example, “Another point against the imposition of 
liability is that it would cause an administrative nightmare.  It will lead to a flood of 
cases as future litigants and courts try to determine the boundaries of the action.”).  
                                                

290 See, for example, Ferreira v. Strack (1995) 652 A.2d 965, 968 (per Shea J) “[t]he imposition 
of liability upon social hosts for the torts of guests has such serious implications that any action taken 
should be taken by the Legislature after careful investigation, scrutiny, and debate.  It is abundantly 
clear that greater legislative resources and the opportunity for broad public input would more readily 
enable the Legislature to fashion an appropriate remedy to deal with the scope and severity of this 
problem.” 

  
291  See, for example, Home Office v. Dorset Yacht Co Ltd [1970] A.C. 1004, 1039 (per Lord 

Morris) arguing that “[i]f the test whether in some particular situation a duty of care arises may in some 
cases have to be whether it is fair and reasonable that it should so arise, the court must not shrink from 
being the arbiter.” 
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Sometimes a legal rule will explicitly call for a consideration of the relevant 

“policy factors”.  However, the use of legal merit arguments is far more general than 
this.  As discussed supra in Section 4.B.3, substantive arguments are ubiquitous 
whenever the application of a legal rule or case to a set of facts is not trivial and 
obvious.  As presented, the dialogue addresses the merits of the case in general.  
However, the same types of arguments could be easily adopted by someone arguing 
against the imposition of a duty of care and, for example, wishing to distinguish 
Carmarthenshire, or arguing that Harry and Derek were in a “special relationship”. 

 
The importance of substantive arguments is sometimes obscured by a court’s 

power to simply stipulate a result.  A judge is in an institutional setting where she may 
simply state that “the law is X” or “in light of the authorities that I have referred to, I 
am led to conclusion Y”, without giving full reasons for her choice.292  However, 
consciously or unconsciously ignoring a choice does not mean that it disappears.293  
The willingness to speak in terms of substantive reasons varies between legal 
cultures294 and between different judges within the same culture.295  The modern trend, 
however, is towards recognising that “[o]ften the balance of substantive arguments, 
and the evaluation of what would be the best legal solution, will be decisive”, and for 

                                                
292 For example, compare the conclusionary reasoning of Menhennitt J in Kidd v. Reeves [1972] 

V.R. 563 with the merit argument based reasoning of the members of the New Zealand Court of Appeal 
in Millar v. MOT [1986] 1 N.Z.L.R. 660. 

  
293 As STONE (1950), supra note 57, at 196 points out, “[f]ailure to attend consciously to the non-

compulsive nature of judicial reasoning cannot free courts from the responsibility for what Lord Wright 
termed the ‘act of will’ involved in many, perhaps in most appellate decisions.” 
 

294  SUMMERS & ATIYAH, supra note 221, argue that formal reasons are much more important in 
the English legal system than in America, and that substantive reasons are much more important in 
America than England.  However, the situation in England may well be changing.  According to Johan 
Steyn, Does Legal Formalism hold sway in England?, 49 CURRENT LEGAL PROBLEMS 43, 48 (1996) “in 
the last twenty-five years there has been a gradual shift away from using exclusively formalist 
techniques.” 

 
295  Compare the styles of “formalist” judges such as Viscount Simmonds and Justice Antonin 

Scalia (see Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175 (1989)) with 
“substance orientated” judges such as Lord Denning, Lord Reid (see Lord Reid, The Judge as Law 
Maker, 12 J. SOC’Y PUB. TCHRS L. 22 (1972)) and Lord Cooke (see Sir Robin Cooke, Dynamics of the 
Common Law, in PROCEEDINGS OF THE NINTH COMMONWEALTH LAW CONFERENCE 1 (1990)). 
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judges to be more willing to openly and comfortably express the “broader 
considerations, and in particular policy factors, in their judgments.”296 

 
Legal merit arguments are the materials with which lawyers and judges think and 

reason about the “merits of a case”.  In order to formulate rules appropriately, apply 
rules and precedents wisely, recognise exceptions justly, resolve conflicts between 
rules and precedents, decide cases of “first impression” and sensibly revise rules and 
precedents over time, legal merit arguments must be taken into account.  The main 
modes of legal reasoning – advocacy, decision-making and justification – all draw 
heavily upon legal merit arguments.  They play a vital role in adjudication over the 
general matter in dispute as well as the many smaller flash-points of choice that arise 
from the indeterminacy of authority-based reasoning.  For these reasons, legal merit 
arguments are an essential, if not the most important, part of legal reasoning.297 

 
In the next section I consider the structural nature of legal merit argumentation and 

elaborate on the “structuralist hint” introduced in Chapter 4. 
 
 

                                                
296  See Steyn, supra note 294, at 54 and 57.  See also Cooke, supra note 295. 

 
297  Summers, supra note 221, at 730-735 claims that they are the most important kind of reasons 

in legal justification. 
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B. A Structural Analysis of Legal Merit Arguments 
 
This section develops a structural analysis of legal merit arguments.  The analysis 

builds upon the work of legal semioticians, such as Duncan Kennedy and Jack Balkin.  
The legal semiotics movement has been concerned with the “[study and classification 
of] the recurring forms of argument used to justify legal doctrines”.298  Two key 
concepts that permeate this body of work and that are very important to this thesis, are 
the notions of argument-bites and stereotypical support and opposition.  These 
concepts are explained by Kennedy as follows:299 
 

In [legal argument in favor of or against a particular resolution of a gap, conflict, or 
ambiguity in the system of legal rules], it is the practice to deploy stereotyped 
‘argument-bites,’ such as, ‘my rule is good because it is highly administrable.’  
Argument-bites come in opposed pairs, so that the above phrase is likely to be met 
with, ‘but your rule’s administrability comes from such rigidity that it will do serious 
injustice in many particular cases.’ 

 
The following four sub-sections analyse legal merit arguments from a structuralist 

point of view.  In Section 5.B.1 it is argued that the vast majority of legal merit 
arguments are derived from a relatively small set of stereotyped argument-bites.  The 
argument-bites can be thought of as stock narratives with which lawyers interpret and 
evaluate the world.  In Section 5.B.2 it is argued that stereotypical forms of support 
exist between argument-bites. The existence and nature of stereotypical forms of 
opposition is the subject matter of Section 5.B.3.  Finally, in Section 5.B.4, it is argued 
that the overall organisation of legal analysis also has strong structural properties. 

 
 
 
 
 
 
 
 

                                                
298  J.M. Balkin, A Night in the Topics: The Reason of Legal Rhetoric and the Rhetoric of Legal 

Reason, in LAW’S STORIES, supra note 217, at 211, 216. 
 

299 Duncan Kennedy, A Semiotics of Legal Argument, 42 SYRACUSE L. REV. 75, 75 (1991).  
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1.  Argument-bites and stock narratives 
 
a) The stereotypical nature of legal merit arguments 
 
It might be thought that the legal merit arguments contained in the dialogue 

between Beatrice and Alec,300 and the many more which could be collected from 
reading cases, textbooks and articles, would make for a very eclectic list.  One might 
think that this list would exhibit little natural structure and that the arguments would 
be hard to organise in any sensible fashion.  However, as a number of legal theorists 
have pointed out, behind the unruly appearance and superficial variety of legal merit 
argumentation lies a relatively small set of stereotyped legal aphorisms.301  According 
to Balkin:302 

 
Lawyers, judges, legislators, and commentators make legal arguments every day.  

These arguments are employed quite unselfconsciously in order to explain and to win 
others over to their point of view.  Yet it is remarkable to what degree the diverse 
body of legal doctrine produced by these legal thinkers reiterates the same basic 
ideas.  This similarity is not accidental – it reflects the underlying structures of our 
legal and moral thought. 

 
Consider the legal merit arguments made by Beatrice and Alec in the dialogue.  

Each embodies a different common argument-bite.  Here are a list of some of them: 
“liability would be overburdensome”,303 “rights to freedom of action”,304 “the 
                                                

300 See supra Section 5.A.2. 
 
301 This is one of the central claims of legal semioticians such as Duncan Kennedy, Jack Balkin, 

James Boyle and Jeremy Paul.  See generally DUNCAN KENNEDY, A CRITIQUE OF ADJUDICATION 133-
156 (1997); Kennedy, supra note 299; Jeremy Paul, The Politics of Legal Semiotics, 69 TEX. L. REV. 
1779 (1991); J.M. Balkin, The Promise of Legal Semiotics, 69 TEX. L. REV. 1831 (1991); Boyle, supra 
note 160; J.M. Balkin, The Crystalline Structure of Legal Thought, 39 RUTGERS L. REV. 1 (1986) 
[hereinafter Balkin, The Crystalline Structure of Legal Thought]; and Balkin, supra note 298, at 216. 

The contemporary interest in analysing the argument-bites upon which policy arguments are based 
has a number of important historical precedents including the study of legal maxims (see John C. Hogan 
& Mortimer D. Schwartz, On Bacon’s “Rules and Maximes” of the Common Law, 76 LAW LIBR. J. 48 
(1983); and John C. Hogan & Mortimer D. Schwartz, A Translation of Bacon’s Maxims of the Common 
Law, 77 LAW LIBR. J. 707 (1985)) and the canons of statutory construction and precedent manipulation 
catalogued by Karl Llewellyn (see Llewellyn, supra note 55; and LLEWELLYN, supra note 127, at 77-
91). 
 

302 Balkin, The Crystalline Structure of Legal Thought, supra note 301, at 20 (emphasis added). 
 

303 From Alec (1), supra p. 103. 
 

304 From Alec (3), supra p. 103. 
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plaintiff’s harm requires compensation”,305 “the defendant’s undesirable activity 
should be deterred”,306 “a bright line rule is preferable to a flexible standard”307 and 
“Parliament should determine whether or not to impose liability”.308  Such argument-
bites recur throughout legal discourse as the basis of actual merit arguments made in 
arguments before the courts, judicial opinions and legal academic writing.  The 
generality of these norms means that they may be applied throughout all areas of the 
law and in an infinite variety of factual situations.   

 
 
b) Argument-bites as stock narratives 
 
To understand the cognitive importance of argument-bites and how they work in 

practice, it is useful to conceive of argument-bites as a kind of stock narrative with 
which events are evaluated from a legal point of view. 

 
We continually, and often without conscious awareness, construct a picture of the 

reality which is unfolding before us.  Most of the elements of this picture are not the 
direct observations of our senses, but interpretations of this data.  One of the most 
important cognitive tools with which we translate our non-articulate sense perceptions 
into a linguistic understanding of the world-out-there is the stock narrative.309   

                                                                                                                                       
 
305  From Beatrice (4), supra p. 103. 
 
306 From Beatrice (6), supra p. 104. 

 
307 From Alec (7), supra p. 105. 

 
308  From Alec (9), supra p. 106. 
 
309 See Hayden White, The Value of Narrativity in the Representation of Reality, in ON 

NARRATIVE 1, 23 (W.J.T. Mitchell ed., 1981); Delgado, supra note 88; ROGER C. SCHANK, TELL ME A 
STORY (1990); Neal R. Fiegenson, The Rhetoric of Torts: How Advocates Help Jurors Think about 
Causation, Reasonableness and Responsibility, 47 HASTINGS L.J. 61 (1995); Laura E. Little, 
Characterization and Legal Discourse, 46 J. LEGAL EDUC. 372 (1996); and Lopez, supra note 86.  
According to Lopez supra at 3: 

[Stock] stories help us interpret the everyday world with limited information …  
These stock stories embody our deepest human, social and political values.  At the 
same time, they help us carry out the routine activities of life without constantly 
having to analyze or question what we are doing.  When we face choices in life, stock 
stories help us decide”. 
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Our stock narratives form a vast cultural repository of shared beliefs and values 
relating to people, objects, events and their inter-relationships.  Stock narratives 
include: stereotypes, evaluative categories, stock scripts, metaphors, proverbs and 
maxims.310  This set of stock narratives “helps us to impose a uniformity on an 
otherwise incomprehensible world.  We know what patterns to look for and we insist 
on finding them.”311 

 
Stock narratives allow us to go “beyond the information given”312 and evaluate 

what is happening in the world.  When we are faced with an event in the world, we 
attempt to weave the facts into a coherent narrative that gives the situation meaning.  
In so doing, we do not see the world afresh each time.  Rather, “[w]e take the standard 
stories of our culture and interpret what happens to us in terms of such stories.”313  
Stock narratives are our basic set of tools for both highlighting what is important in a 
situation and passing judgment upon it; they give events beginnings and endings, 
direct our attention to some facts at the expense of others and impose the values and 
assumptions that they contain upon the situation being considered.  We use stock 
narratives all the time to evaluate the desirability, appropriateness, morality, efficiency 
and fairness of the world around us. 

                                                
310 On the use of stereotypes and evaluative categories in the construction of our pictures of reality 

see, for example, Harvey Sacks, Hotrodder: A Revolutionary Category, in EVERYDAY LANGUAGE: 
STUDIES IN ETHNOMETHODOLOGY (G. Psathas ed., 1979); and Fiegenson, supra note 309, at 112-15 and 
135-143.  On stock scripts see, for example, ROGER C. SCHANK  & R. ABELSON, SCRIPTS, PLANS, 
GOALS AND UNDERSTANDING (1977).  Scripts are an important model of knowledge representation.  
Scripts are thought to contain a set of expectations about what will happen next in a well-understood 
situation.  For example, if I am invited to a Christian church wedding, I know, from past experiences, 
education and popular culture, that: I will need to bring a gift; I will need to be well dressed; there will 
be an appropriate time and place for me to arrive; an usher will show me to the appropriate seat; the 
playing of Felix Mendelssohn-Bartholdy’s “Wedding March” signifies that the wedding party is about 
to come down the aisle; I am not expected to speak when the minister/priest asks if anyone knows any 
reason why the marriage should not take place; and so on.  Scripts reduce mental effort; instead of 
approaching the church with a blank mind, I can follow my standard wedding script.  Scripts also help 
us understand the actions of others.  Because of my standard script I am not surprised when the bride 
throws away her bouquet or when some of the guests turn up to the wedding with rice in their pockets.  
On metaphors see, for example, LAKOFF, supra note 79.  On maxims and proverbs see, for example, 
Harvey Sacks, Harvey Sacks – Lectures 1964-1965, 12 HUMAN STUDIES 183, 365-375 (1989); 
EDWARDS, supra note 88, at 254-256 (1997); and BILLIG, supra note 199, at 232-238. 

  
311 See SCHANK, supra note 309, at 168.   
 
312 The phrase is from BRUNER, supra note 87, at 218. 
  
313 See SCHANK, supra note 309, at 149.  
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 To illustrate how stock narratives are used to understand the world and interpret 
the events going on around us, consider the following conversation between four 
friends at a wedding reception: 
 

Mills:  Wow!  That was just wonderful.  It is so special to see a couple, 
so well suited and so happy.  A wedding really is the ultimate 
public expression of love and devotion.  I can’t wait to get 
married.314 

 
Oscar: Love is an illusion and this marriage is a mistake.  Why are they 

getting married?  To please their families, but hardly to please 
themselves.  They would have been better off living together, 
but it would make a lot of their Catholic friends feel 
uncomfortable. 

 
Richard: Hang on, marriage is efficient, it reduces search costs for 

finding a date on Saturday nights.  It enhances career prospects.  
There are tax advantages too.315 

                                                
314 See, for example, CELESTE HAMILTON, MARRY ME IN AMARILLO 7 (1997) (emphasis in 

original), a romance novel, which begins:  
What a beautiful bride. 
Kathryn Seeger repeated the clichéd phrase to herself as she contemplated the 

gorgeous young woman standing before the dressing-room mirror.  Kathryn, who 
dressed brides and planned weddings for a living, knew she should be immune to the 
sentiment of moments like this.  But she wasn’t.  When she saw a gown this perfect, 
worn by a woman with love and excitement shining in her face, she was always 
moved to tears. 

 
315  See, for example, GARY S. BECKER, A TREATISE ON THE FAMILY (1981); Margaret F. Brinig & 

Steven M. Crafton, Marriage and Opportunism, 23 J. LEGAL STUD. 869 (1994) (footnote omitted) who 
write that “[m]arriage has been characterized alternatively as a sacrament, and institution, a status, and a 
partnership.  Although each of these terms is descriptive, and adds to our sense of what marriage is and 
can be, for purposes of economic analysis it is more useful to look at marriage as a contract”; and 
Robert A. Pollack, A Transaction Cost Approach to Families and Households, 23 J. ECON. LITERATURE 
581, 605-606 (1985) who writes: 

The transaction cost approach views marriage as a “governance structure,” 
emphasizes the role of “bargaining” within families, and draws attention to the 
advantages and disadvantages of family organization in terms of incentives and 
monitoring, and to the special roles of “altruism” and “family loyalty.”  It also 
recognizes the disadvantages of family governance: conflict spillover, the toleration 
of inefficient personnel, inappropriate ability match, and inability to realize 
economies of scale.  If activities are assigned to institutions in an efficient or cost-
minimizing fashion, the balance of these advantages and disadvantages plays a major 
role in determining which activities are carried out within families and which are 
performed by firms, non-profit institutions, or the state. 
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Andrea: Marriages are nothing but a sham.  If they are efficient, they are 
efficient for the groom, not the bride.  They institutionalise 
female subordination; in no time the wife will probably give up 
her career to have children and provide the emotional stability 
and support for her husband’s career.  She becomes male 
property.316 

 
 
 Each guest has applied a different stock narrative in understanding and evaluating 
the wedding.  Mills thinks in terms of a “true love” story, Oscar employs a “forced 
social conformity” story, Richard adopts a “utility maximisation” story and Andrea 
deploys a “feminist domination-submission” story.  Each story employs different 
stereotypes and reflects and defines the character of the speaker.317 

 
Different sets of stock narratives allow a person to describe and evaluate an event 

at many different levels of generality and from many different view points.  As a result 
many competing interpretations of the world-out-there happily coexist on the same 
mental canvas.318  When it comes to evaluating events “through the eyes of the law” a 
lawyer draws upon the library of stock narratives that she has built up during her 
training and practice.319  Argument-bites are a type of stock narrative used to suggest 

                                                
316  See, for example, ANDREA DWORKIN, INTERCOURSE 158 (1987) who writes that “[m]arriage is 

the legal ownership of women, the legal intercourse that is the foundation of male authority”; and 
MARILYN WARING, IF WOMEN COUNTED: A NEW FEMINIST ECONOMICS 245 (1989) who writes that: 

Chattels do not have choices.  The chattel relationship [in marriage] is established 
very quickly by way of sexual obligation.  Rape [in the common law was] a law 
relating to the violation of one man’s property by another.  And universally, it still is.  
Since you cannot violate your own property, the international brotherhood may rape 
their wives with impunity. 

 
317 See Frug, supra note 159. 
  
318 Differences also exist between people.  Different people will often form different pictures of 

the same reality; a conservationist, a golf course developer and a small lost child will all “see” the same 
piece of undeveloped farm land differently.  Differences in cultural backgrounds can lead to profound 
differences in reality perception.  On the ways in which concepts as fundamental as space and time may 
change as we move from one linguistic culture to another see, for example, PAUL FEYERABEND, 
FAREWELL TO REASON 105 (1987); and Irvin C. Rutter, Law, Language, and Thinking like a Lawyer, 61 
CINCINNATI L. REV. 1303, 1322-1324 (1993).  See also the discussion on the social construction of 
language and the effect of language on the way we perceive reality, supra note 88. 

  
319  See Fiegenson, supra note 309, at 138.  
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and evaluate different translations of a slice of the real world – some situation, event 
or accident – into the language of legal actors, powers, rights and duties. 

 
 
c) The argumentative power and operation of argument-bites 

 
What the previous discussion suggests is that the vast array of legal merit 

arguments can be categorised according to a much smaller set of argument-bites.  
Argument-bites are the fundamental recurring elements from which legal merit 
arguments are constructed.  They are like the character functions that provided the 
basis for the folktales Propp analysed;320 a small number of argument-bites are capable 
of capturing the essence of most legal merit arguments made in legal discourse.  This 
makes argument-bites a useful device for cataloguing and retrieving legal merit 
arguments.   

 
Argument-bites do a lot of the work in legal discourse.  Although they are 

linguistically compact – usually only a phrase or a sentence – they provide the bridge 
between the factual basis of a case and a normative evaluation of a potential legal 
outcome for that case.  A great deal of knowledge and argumentative power is packed 
into a very small linguistic unit. 

 
In this sub-section I note a number of points about the way in which argument-

bites function in legal discourse.  I address the following issues: what counts as an 
argument-bite; the depth and generality of argument-bites; the role played by 
illustrative argument-quotes in legal merit argumentation; the assumption-laden nature 
of argument-bites; and the inconsistent nature of the set of typical argument-bites. 

 

                                                
320 See supra note 259 and accompanying text.   
Similarly, according to SCHANK, supra note 309, at 186 “[a]fter one selects a skeleton story – such 

as boy meets girl, boy loses girl, boy gets girl – one can then create a story around it by filling in details 
from real events.” 
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(1) What counts as an argument-bite? 

 
Assuming that the settled legal standards do not provide a clear answer in a 

particular case, can an advocate make any substantive argument in support of her 
desired outcome?  The answer is no.  Like practical argumentation generally, legal 
merit argumentation takes place within a community whose norms and practices limit 
what counts as a valid legal merit argument.321  In legal merit argumentation there are 
two main constraints; rationality and convention. 

 
The first limitation is on the form of legal merit arguments.  Legal merit arguments 

must comply with the basic principles of rationality, and avoid internal inconsistencies 
and flaws of logic.322 

 
The second limitation concerns the permissible content of legal merit arguments.  

Not every substantive argument qualifies as an argument-bite.  The range of argument-
bites that are accepted as legally valid is determined by the standards of a particular 
legal community at a particular time.323  To put the point bluntly, one of the shared 
standards of the legal community is that for a substantive argument to count as an 
argument-bite, it, or something very much like it, must have been said before in legal 
discourse.  In this way, argument-bites represent the accumulated wisdom and 
normative visions from past cases.   

 
Law students typically learn the types of arguments that are considered 

conventional indirectly through the reading of cases, text books and feedback from 
teachers.  It does not take a student long to recognise that “the court should protect the 
parties’ reasonable expectations” is a valid legal argument-bite, whereas “the tenant 
should win because she is poorer than the landlord” would not be considered 
appropriate.  A large part of “thinking like a lawyer”324 is being able to make these 

                                                
321  See supra note 219 and accompanying text. 
 
322 See Bell, supra note 221, at 93; Balkin, supra note 298, at 216; and THEODOR VIEHWEG, 

TOPICS AND LAW xxxvi-xxxviii (W. Cole Durham, Jr. trans., 5th ed. 1993). 
 
323 See, for example, POSNER (1990), at 109; and MACCORMICK, supra note 152, at 12.   
  
324 The phrase was immortalised for a generation of law students by Professor Charles Kingsfield 

(John Houseman) in THE PAPER CHASE (Twentieth Century Fox, 1973).  Professor Kingsfield’s 
students entered his class with their heads “full of mush”, and, if they succeeded, they emerged at the 
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distinctions and to apply the right set of stock narratives.325  This does not, however, 
mean that the system is static and unchanging, rather it means that the vocabulary of 
legal merit arguments changes slowly and is always grounded in past practice. 
 

There is no requirement that argument-bites represent complete theories.  Instead, 
they are partial and fragmented.  Arguments are made about rights, morality and so on, 
by appealing to commonly held views that are expressed in past judgments.  There is 
generally no need for full blown theorising.326  This is consistent with the need to 
make decisions in a reasonable time and our limited cognitive capacities.327 

 
 

(2) Argument-bites are deep and general standards 

 
The persuasive power of argument-bites comes from their depth and generality.  

Argument-bites transcend the details of a particular case, resonate with feelings of 
fairness and desert, and touch our deepest values, sentiments and bedrock 
preferences.328  One effect of this generality is that a single argument-bite can be fitted 
to a vast array of legal disputes.  For example, the “no liability without fault” 
argument-bite is a basic moral precept shared, to a greater or lesser degree, by all 
members of our legal community.  It recurs in legal merit arguments throughout the 

                                                                                                                                       
other end “thinking like lawyers.”  As suggested in the text, a large part of the transformation is 
discovering which arguments are legally permissible and which are not. 
 

325 On the conventional nature of legal discourse see, for example, LoPucki, supra note 168, at 
1517 who argues that “[l]aw is, at bottom, the formulation of consensus.  Propositions are true when the 
relevant community agrees that they are true.” 

The filtering of visions through the requirement that they are legally conventional has two major 
effects.   First, it plays an important role in making “legal discourse” distinct from, for example, 
“political discourse”.  Second, it excludes “outside” stories from the legal debate.  See generally Lopez, 
supra note 86, at 14; and Joseph W. Singer, Persuasion, 87 MICH. L. REV. 2442, 2443 (1989).  
  

326  See Sunstein, supra note 79, at 747. 
 
327  See Lopez, supra note 86, at 10. 
 
328  See MACCORMICK, supra note 152, at 5 and 106; Balsi, supra note 168, at 366; and Lopez, 

supra note 86, at 10 and 29. 
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law of torts,329 criminal law,330 property law,331 court procedure332 and the law of 
contracts.333 

Because of their generality one would expect that an argument-bite could be 
moulded to most factual situations.  In the LKBS context this may avoid some of the 
problems faced by rule-based systems in determining whether or not a rule (which one 
would in general expect to be applicable only a small fraction of the time) is 
applicable.  Also, since argument-bites are weighty rather than dispositive, applying a 
legal merit argument inappropriately is a less critical error for a LKBS to make than 

                                                
329 See, for example, Wilshire v. Essex Area Health Authority [1988] 1 A.C. 1074, 1092 (per Lord 

Bridge) arguing that “whether we like it or not, the law, which only Parliament can change, requires 
proof of fault causing damage as the basis of liability in tort.”  See also, (1) in the context of nuisance 
liability, Kennedy v. Glenbelle Ltd [1996] S.C. 95, 100 (per Lord President Hope) arguing that “liability 
for nuisance [does] not arise merely ex dominio and without fault.  The essential requirement is that 
fault or culpa must be established”; and (2) in the context of trespass, Cook v. Lewis [1952] 1 D.L.R. 1, 
15 (per Cartwright J) arguing that “where a plaintiff is injured by force directly applied to him by the 
defendant his case is made by proving this fact and the onus falls on the defendant to prove ‘that such 
trespass was utterly without his fault’.”   

  
330 See, for example, R. v. City of Sault Ste. Marie (1978) 85 D.L.R. (3d) 161, 182 (per Dickson J) 

expounding the criminal law principle “that punishment should in general not be inflicted on those 
without fault”; and Hanson v. College of Teachers (Disciplinary Sub-committee) (1993) 110 D.L.R. 
567, 577 (per Gibbs JA) arguing that the concern to prevent professional misconduct “must not become 
so dominant as to erode universal standards of proof adopted and applied so as to ensure for all 
members of society that the innocent are not convicted or those without fault held liable.”    

  
331  See, for example, Palk v. Mortgage Services plc [1993] 2 All E.R. 481, 491 (per Sir Michael 

Kerr, emphasis added) arguing that “it must be only in exceptional circumstances that the [court’s 
power under s 91(2) of the Law of Property Act 1925 (U.K.) to order the sale of a mortgaged property] 
will be exercised against the mortgagee’s wishes when a substantial part of the mortgage debt will 
nevertheless remain outstanding [as an] order for sale would deprive him of contractual rights without 
any fault on his part, and would confer a benefit on the mortgagor to which he is not contractually 
entitled.” 

 
332 See, for example, Autodesk Inc v. Dyason (1993) 176 C.L.R. 300, 308 (per Brennan J, citation 

omitted) arguing that “[the Australian High Court] has undoubted jurisdiction to recall a judgment 
which it has pronounced, at least prior to formal entry of the judgment, if the judgment has been 
pronounced against a person who, without fault on the part of that person, has not had an opportunity to 
be heard as to why that judgment should not be pronounced”; and R v. Batiste (1993) 35 N.S.W.L.R. 
437, 447 (per Grove J) arguing that “in the absence of exceptional circumstances, a judge faced with an 
application for stay by an indigent accused charged with a serious offence, who through no fault is 
unable to obtain legal representation, should stay the trial until it is.” 

  
333 Despite perceptions to the contrary, notions of fault are often relevant in contract law.  For 

example, in the context of the return of deposits paid pursuant to a frustrated contract, see Muschinski v. 
Dodds (1985) 160 C.L.R. 583, 618 (per Deane J, emphasis added, citations omitted) arguing that if “the 
contract has been frustrated without fault on either side, the present tendency of the common law is that 
contributions made should be refunded at least if there has been a complete failure of consideration.” 
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misapplying a rule.  Therefore, a LKBS modelling legal merit arguments can afford to 
err on the side of safety and attempt to maximise the set of arguments produced. 

(3) Argument-bites can be supported by argument-quotes 

 
One of the most characteristic features of legal discourse is the importance 

attached to tradition.  Lawyers feel comfortable relying on argument-bites because 
they have seen them so many times before.  A critical aspect of this past-regarding 
nature of legal reasoning is the power attached to argument precedents.  An argument-
bite is greatly bolstered by providing an illustrative example of its use by a court in a 
similar situation in the past.  We may call such precedent examples of argument-bite 
use argument-quotes.  The retrieval of pertinent argument-quotes would be a highly 
desirable feature of a LKBS working in the area of legal merit argumentation. 

 
 

(4) Argument-bites are assumption-laden 

 
When an argument is made on the basis of an argument-bite it gives a free-ride to 

a set of possibly contentious claims about the world and the dispute at hand.  In this 
sense, argument-bites act as tokens with a large part of their meaning coming 
indirectly from the system of usage to which they belong.  For example, suppose that 
the “liability has a desirable deterrent effect” argument-bite is advanced in an 
argument between two lawyers.  Their shared background knowledge of how legal 
merit argumentation works allows the argument-bite to be used without further 
justification even though it presupposes potentially controversial claims, such as, “the 
imposition of a duty of care will affect the level of care taken by the plaintiff”, “the 
deterrent effect of liability is relevant to the imposition of a duty of care”, “the 
plaintiff could not have taken precautions against the loss”, “negligence liability is the 
best method of deterring the defendant’s carelessness” and “the defendant was not 
justified in running the risk”.  

 
Although, as a matter of convention it is perfectly acceptable to use this argument-

bite without mentioning its presuppositions, it is important that these be spelt out for a 
LKBS as they provide additional points for rebutting arguments to join the fray. 
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(5) Argument-bites are often in conflict with one another 

 
In interpreting real world events competing narratives vie for our acceptance.334  

As the wedding reception conversation illustrates, by focusing on a small part of a 
multi-faceted problem any given event can usually be incorporated into a number of 
different narratives, each one putting a different “spin” on what happened.335  Because 
conflicting argument-bites often apply to the same case, if an argument-bite applies it 
adds weight without necessarily disposing of the case.336  No one, except perhaps the 
most extreme dogmatist, would claim to consistently hold a single view point over all 
disputes and arguments. 

 
As a whole, a set of argument-bites, like common sense proverbs and maxims,337 

provide a fragmented repertoire of images from which thoughts and arguments can be 
coaxed.338  We cannot expect a synthesis because they reflect deep irreconcilable 

                                                
334 See Lopez, supra note 86, at 20.  We choose between competing interpretations of what we 

sense, sometimes consciously, sometimes just according to our world view without realising that there 
are other interpretations available. 

  
335 See SCHANK, supra note 309, 153-156.   
Since our perceptions of the moral, political and legal aspects of an event in the real world are 

always interpreted, they are always coloured by our background assumptions, stereotypes and stock 
narratives.  For an extreme example, consider that different “spins” put on the U.S. role in Nicaragua by 
Reagan and Ortega (see supra note 131). 

 
336 On the indeterminacy of second-order justifications see Boyle, supra note 160, at 1051-1052; 

and Duncan Kennedy, Form and Substance in Private Law Adjudication, 89 HARV. L. REV. 1685, 
1723-1724 (1976). 
 

337 According to GEORGE C. HOMANS, SOCIAL BEHAVIOR: ITS ELEMENTARY FORMS 1-2 (1961): 
Every man has thought about [ordinary, everyday social behavior], and mankind 
through the centuries has embodied the more satisfactory of the generalizations in 
proverbs and maxims about social behavior, what it is and what it ought to be.  Every 
man has his price.  You scratch my back, and I’ll scratch yours.  Do as you would be 
done by. …  And so forth.  What makes the subject of everyday social behavior a 
chaos is that each of these maxims and proverbs, while telling an important part of the 
truth, never tells it all, and nobody tries to put them together. …  [E]very man makes 
his own generalizations about his own social experience, but uses them all ad hoc 
within the range of situations to which each applies, dropping them as soon as their 
immediate relevance is at an end and never asking how they are related to one 
another. 

 See also BILLIG, supra note 199, at 237-238; and EDWARDS, supra note 88. 
 
338 See BILLIG, supra note 199, at 220-252 
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conflicts in our consciousness.339  So, when argument-bites are applied to a concrete 
factual situation, there is a  “war between stories”,340 both between advocates for 
different results and within the adjudicator who must decide.   
 

The existence of these conflicts does not mean that every belief on a certain topic 
is as good as every other.  As Balkin argues:341 

 
The fact that “one can argue for anything” is a justification for neither cynicism 

or nihilism.  It is rather the very reason why every human being, and especially every 
lawyer, bears a heavy responsibility for the ways in which she employs moral 
argument.  The moral and legal positions we take are not meaningless moves in an 
adventitious game; they affect human lives and fortunes.  Thus, the existence of 
mechanically generable counter-arguments for every position does not mean that 
arguments about values are pointless.  Legal persuasion (and more generally, moral 
persuasion) is neither futile or pointless; it is essential to civilization and the only 
antidote to its destruction.  

 
It is impossible to specify in advance general rules governing which argument-bite 

will win when two come head-to-head.  An argument-bite favoured by a judge on one 
occasion, may be lightly disregarded by her on the next without any conscious feeling 
of inconsistency.  Being passed over in a particular case does not say anything about 
the general priority between the two bites, nor is the defeated bite tarnished by a single 
loss.  It is still available to fight again, at least until prolonged neglect finally causes it 
to pass right out of the system of available bites.  Nor is it possible to specify in 
advance contextual features which determine the priority of conflicting argument-
bites.  No systematic pattern is observable; sometimes one bite wins, sometimes the 
other.   

 
A LKBS designed for the generation of legal merit arguments must be able to 

handle mutually inconsistent argument-bites.  Taken individually, legal merit 
arguments can be expected to conform to our usual standards of rationality and 
deductive, or quasi-deductive, logic.  However, the tensions and contradictions that 
                                                

339 See Balkin, The Crystalline Structure of Legal Thought, supra note 301, at 14-16; and 
Hutchinson and Maisey, supra note 64, at 299. 
 

340  Delgado, supra note 88, at 2418.  
 
341 Balkin, The Crystalline Structure of Legal Thought, supra note 301, at 5.  See also Frug, supra 

note 159, at 922; Richard Rorty, Pragmatism, Relativism, Irrationalism, in CONSEQUENCES OF 
PRAGMATISM 160, 166-167 (1982); and supra notes 152-155 and accompanying text. 
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exist between argument-bites demonstrate that they could not be modelled in a system 
based upon traditional formal logic.  Furthermore, since one cannot predict in advance 
when a particular argument-bite will be a “winner” and when it will be a “loser”, the 
LKBS should not assess conflicts between argument-bites.   
 

 
2.  Stereotypical support: Cluster-bites, tributary-bites and elementary argument-
bites 
 
 Argument-bites are accepted currency in legal discourse and may be deployed 
without further elaboration or justification.  This does not, however, imply that a 
particular argument-bite is necessarily monadic.  There is a tendency in the legal 
semiotics literature to assume that all argument-bites are elementary in the sense that 
they are founded on equally basic values relating to morality, rights, social welfare or 
administrability.  However, many argument-bites are a step or two removed from 
these fundamental preferences.  Thus a distinction should be drawn between 
elementary-bites, which rest on our fundamental values, and cluster-bites, which are 
based on one or more other argument-bites (which may be elementary-bites or 
themselves cluster-bites).  

 
A cluster-bite may be deployed on its own, but its force is derived from the set of 

more basic argument-bites that lie behind it.  For example, the argument-bite that 
“liability would be overburdensome” is not itself a fundamental value, but rather it 
encapsulates a number of other argument-bites such as “liability would be 
disproportional to fault”, “liability would interfere with the defendant’s right to 
freedom of action” and “liability would deter the defendant’s desirable conduct”.  
 

While elementary-bites are highly generalised and patent about their socio-
political basis, cluster-bites, particularly cluster-bites based upon other cluster-bites, 
tend to be more specific in their operation and have groundings which are more 
opaque.  In this sense, cluster-bites begin to take on rule-like qualities.  Indeed, there is 
probably no crystal clear dividing line between rules and cluster-bites, but rather a 
continuum of difference.  
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In the LKBS context, it might be possible for these structural support relationships 
to be mapped out and utilised as an index for retrieving relevant supporting argument-
bites. 

 
 

3.  Stereotypical opposition: Binary pairs of argument-bites 
 
 When we evaluate competing courses of action, or advise others, our thinking is 
often informed by proverbs such as “you should look before you leap” and “too many 
cooks spoil the broth”.  Proverbs, like argument-bites, are a kind of stock narrative; 
they embody past experiences and represent a cultural accumulation of wisdom.  One 
of their most remarkable features is that they are often in direct contradiction with one 
another.342  For example, our common pool of proverbs includes, in addition to the 
two already mentioned, the sayings that “he who hesitates is lost” and “many hands 
make light work”.   
 

In terms of legal discourse, argument-bites also appear to “hunt in pairs”.343  That 
is, it is an observable feature of legal discourse that most argument-bites have a 
rhetorically matched counter-argument.  Consider, for example, the argument-bites 
from the dialogue that were listed above.344  Most have a stereotyped counter-
argument which also appears in the dialogue.  “Rights to freedom of action” can be 
responded to with “rights to security from harm”.345  When one party is arguing that 
“the plaintiff’s harm requires compensation”, the other may argue that there should be 
“no liability without fault”.346  Similarly, the claim that “the defendant’s undesirable 
activity should be deterred”, can be met by arguing that “the plaintiff should be 
encouraged to self-protect”.347  An argument that “a bright line exclusion of liability is 

                                                
342 See EDWARDS, supra note 88, at 254. 
  
343 See MACCORMICK, supra note 152, at 166-167.  See also Llewellyn, supra note 55; Balkin, 

The Crystalline Structure of Legal Thought, supra note 301; and Kennedy, supra note 299. 
  
344 See supra notes 303-308 and accompanying text 
 
345 From Beatrice (4), supra p. 103, in response to Alec (3), supra p. 103. 
 
346 From Alec (5), supra p. 104, in response to Beatrice (4), supra p. 103. 

 
347 From Alec (7), supra p. 105, in response to Beatrice (6), supra p. 104. 
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preferable to a flexible standard”, can be responded to by arguing that “a rigid rule 
will lead to injustices in individual cases”,348 and the argument that “Parliament should 
determine whether or not to impose liability”, is vulnerable to the charge that “courts 
make decisions like this everyday”.349   

 
We may call these rhetorically matched sets of arguments binary pairs.  Binary 

pairs represent a very important relationship between argument-bites.  They can be 
thought of as constituting a logic of transformations which makes the collection of 
argument-bites less complex than might be thought at first glance.  

 
Some authors have probably overstated the universality and uniformity of binary 

pair relationships in legal discourse and as a result painted a too crisp picture of binary 
opposition.  First, it is not clear that binary opposites can be found for all the norms 
that would qualify as argument-bites.  Second, the stipulation of binary relationships 
rather than, for example, argument triples and quadruples, seems somewhat 
arbitrary.350  For example, the argument-bites “no liability without fault”, “as between 
two innocents the person who caused the loss should pay” and “harm requires 
liability” could arguably qualify as a triple.  However, these are really just minor 
quibbles compared with the explanatory power of the basic idea and the prevalence of 
such patterns of opposition throughout legal discourse351 and perhaps all moral 
thought.352  

 

                                                
348 From Beatrice (8), supra p. 105, in response to Alec (7), supra p. 105. 

 
349 From Beatrice (10), supra p. 106, in response to Alec (9), supra p. 106. 

 
350 For an argument that binary relationships are in fact fundamental to the basic structures of 

human thought, see LÉVI-STRAUSS, supra note 258, at 16-22. 
  
351  Balkin, The Crystalline Structure of Legal Thought, supra note 301, at 3 has argued that the 

law is best “viewed dialectically as a continuing series of struggles between various sets of opposed 
ideas”. 
 

352  For example, the concepts of individualism (which seeks to minimise the extent of 
interpersonal duties and responsibilities between members of a society) and communalism (which seeks 
to extend the those duties and responsibilities) are contradictory yet simultaneously present in our moral 
and legal consciousnesses.  See Kennedy, supra note 336; and Balkin, The Crystalline Structure of 
Legal Thought, supra note 301, at 12-15. 
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The importance of stereotypical forms of opposition from the perspective of LKBS 
construction is that they form a natural index for finding opposing arguments. 
4.  The organisational structure of legal merit argumentation: A topical analysis 

 
In this thesis I have considered the various entities that populate legal discourse – 

cases, rules, legal merit arguments, stereotypes, concepts and distinctions – and some 
of the relationships that exist between them.  In this sub-section I consider how this 
diverse body of materials “hangs together” in any coherent manner.  The background 
consciousness upon which legal reasoning operates is of direct relevance here.   

 
This background structure equips a lawyer with, in the words of Lord Coke, “an 

artificial perfection of reason, gotten by long study, observation, and experience, and 
not of every man’s natural reason.”353  To be specific, the framework provides the 
basis by which relevant facts and legal issues are recognised, formulated and 
discussed, and it determines the range of formal and substantive arguments that may 
legitimately be appealed to in resolving legal issues.  In other words, the background 
knowledge determines what the issues are and what may be said about them. 

 
Such a framework is shared to a large extent by each member of a particular legal 

community.  The framework is instilled and reinforced throughout the course of a 
lawyer’s education and professional career.  It is rarely called into question and much 
of it is never made explicit.  Instead the framework provides the background channels 
through which a lawyer’s thoughts run.354   

 
This background framework is another structure of potential importance to a 

LKBS capable of manipulating legal merit arguments.  Drawing a map of the 
background framework that lawyers use will provide a natural organising structure for 
storing legal merit arguments, guiding the search process and presenting the output 
from a LKBS.  

 

                                                
353 2 EDWARD COKE, THE FIRST PART OF THE INSTITUTES OF THE LAWS OF ENGLAND; OR A 

COMMENTARY UPON LITTLETON, NOT THE NAME OF THE AUTHOR, BUT OF THE LAW ITSELF 97b (ii, 6, 
138) (1597) (emphasis added).  

 
354 See VIEHWEG, supra note 322, at 39. 
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The idea of explicating and utilising a background structure of thought to assist in 
the process of argument generation is not new.  In fact, it dates back to the ancients 
and, in particular, the writings of Aristotle and Cicero.355  To quote Cicero:356 

 
It is easy to find things that are hidden if the hiding place is pointed out and marked; 
similarly if we wish to track down some argument we ought to know the places or 
topics: for that is the name given by Aristotle to the “regions”, as it were, from which 
arguments are drawn. 

 
In the classical tradition, the search for relevant arguments and reasons was known 

as “invention” (inventione in Latin).  Invention was approached by studying the 
“topics” of argument (topos in Greek, topica in Latin).  A topic may be thought of as a 
region of the mind where similar arguments are stored, a concept or subject from 
which an argument may be developed, a category into which an event may be sorted 
or a vantage point from which an argument may be generated.357  The common theme 
is that a topical analysis of a body of knowledge provides a content-based categorising 
framework through which problems can be tackled and arguments generated.358  In the 
classical tradition, the topical approach was used to organise handbooks of argument 
themes and illustrative examples which could be used to assist in the creation of new 
arguments.359 

 
Applying the topical approach to legal merit argumentation,360 we find that legal 

merit arguments are generally not ordered arbitrarily, but tend to group around 
                                                

355 The contemporary revival of interest in topical analysis stems from major works by PERELMAN 
& LUCIE OLBRECHTS-TYTECA, supra note 208, and VIEHWEG, supra note 322. 

 
356 CICERO, TOPICA, I.7-8 (H.M. Hubbell trans., 1949). 
  
357 See Balkin, supra note 298, at 212-213; and VIEHWEG, supra note 322, at 24. 
 
358 The existence of such a framework both limits creativity and enables it (see Balkin, supra note 

298, at 223).  Creativity is restricted in the sense that disputes and their resolution must make sense 
within and cohere to the shared legal framework.  The framework enables creativity by providing the 
starting points and building blocks from which legal problems may be resolved in novel ways.  The 
structure itself does not determine outcomes, which arguments will be successful or even which 
arguments will be used in a particular case.  The structure provides the framework upon which legal 
creativity operates. 
 

359 VIEHWEG, supra note 322, at 14 characterises Cicero’s Topica as “a kind of recipe book” for 
the construction of legal arguments. 
 

360 A large number of the entities which occur in legal discourse have been put forward as being 
susceptible to a topical analysis, including; clichés, maxims, patterns of thought, ever recurring motives, 
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particular recurring themes or topics.  For example, arguments are customarily 
invoked around the headings of “the relationship between the parties”, “responsibility 
and fault”, “the nature of the loss” and “the administrability of the decision”. 

 
Each of these topics plays host to a number of possible characterisations of real 

world events, which may be called sub-topics.361  For example, with respect to the 
“responsibility and fault” topic, we may ask: Was the defendant at fault?  Was the 
defendant innocent of fault?  Was neither party at fault?  Would liability be 
disproportionate to the defendant’s degree of fault?  Particular sets of argument-bites 
are associated with each of these sub-topics.  For the ones just given, we have the 
argument-bites “fault requires liability”, “no liability without fault”, “as between two 
innocents the party that caused the loss should pay”, “liability would be 
disproportionate to fault”.  So, each topic guides us to a set of sub-topics and 
argument-bites that may be relevant in a particular case.  

 
This approach may seem to treat the topics as fixed.  This is not the case.  Rather, 

they are as challengeable and as changeable as any other part of legal discourse, 
constituting “an indefinite catalogue, capable of expansion, reduction, addition and 
deletion.”362  However, as most legal disputes take place within the received categories 
these topics may be taken as givens in our framework. 

                                                                                                                                       
fixed themes by which we take some sort of initial bearings, standard forms of legal justification, 
canons of statutory construction, techniques of precedential manipulation, doctrinal categories and 
distinctions, and the constantly recurring and proven views of legal discourse.  (The list is a compiled 
from Bernard E. Jacob, Ancient Rhetoric, Modern Legal Thought, and Politics: A Review Essay on the 
Translation of Viehweg’s “Topics and Law”, 89 NW. U. L. REV. 1622, 1650 (1995); Balkin, supra note 
298, at 218-222; and VIEHWEG, supra note 322, at 24.) 
 

361 Like general linguistic descriptions, these potential characterisations of a topic may be 
overlapping and inconsistent (see EDWARDS, supra note 88, at 202-229). 
 

362 See Jacob, supra note 360, at 1651.  See also VIEHWEG, supra note 322, at 30 and 99-102.  
Everything in the framework is potentially up for challenge, although not everything is challengeable at 
the same time (see Jacob, supra note 360, at 1640-1641).  It is often impossible to tell in advance how 
much of the framework a court will allow to be disputed in a particular case.   
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C. Conclusions 
 

In this chapter I have analysed legal merit arguments as a kind of simple stock 
narrative, drawing on various ideas from literary theory, cognitive science and the 
contemporary academic interest in the role that narrative plays in legal discourse.363  
My structural account of legal merit argumentation suggests a number of important 
lessons for LKBS design.  In summary: 

 
- it seems as if a small number of argument-bites stand behind the diversity 

of legal merit arguments and this may provide a powerful natural index for 
the storage and retrieval of such arguments; 

- a LKBS designed to generate legal merit arguments must be able to handle 
inconsistent arguments; 

- the standard form for representing argument-bites must incorporate 
assumptions and argument-quotes; 

- the tributary-bites associated with cluster-bites should be modelled; 
- relationships of binary opposition should be modelled; and 
- the topical nature of legal discourse should be adopted for organising the 

legal merit arguments in the knowledge base. 
 

 
 If this structuralist theory is indeed capable of representing a significant proportion 
of legal merit arguments, then it may provide a very powerful method of modelling 
such arguments in a legal expert system.  If common legal merit arguments are based 
on stereotyped argument-bites that can be arranged into distinct groups, have 
characteristic ways of being deployed in legal discourse and have characteristic modes 
of support and opposition, then this may provide an extremely powerful structural 
index for the generation of new legal arguments.  What this means is that the 
identification of one or more arguments as relevant, will lead to the retrieval of 
relevant supporting and opposing arguments.  Additionally, modelling legal reasoning 
at this level of abstraction may avoid the need for context dependent reasoning which 
                                                

363  See, for example, LAW’S STORIES, supra note 217.  Most of the academic interest in this area 
has been with incorporation of non-coercive “once-upon-a-time” type stories into main stream legal 
discourse.  See Delgado, supra note 88, at 2411 & 2415; Cunningham, supra note 90, at 2474; and 
Lopez, supra note 86, at 32-33.  The concept of stock stories adopted in this thesis is somewhat 
different as they are seen as an important component of the existing legal discourse. 
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brings with it the attendant problems of natural language understanding and common 
sense reasoning. 
 

One of the difficulties faced by any LKBS is matching the knowledge in its 
knowledge base to the facts of the case at hand.  Representing legal merit arguments in 
terms of their underlying argument-bites helps guide this process.  In most LKBSs the 
applicable rules and most on-point cases are selected from the entire knowledge base.  
In contrast, a LKBS which indexes legal merit arguments according to their 
underlying argument-bites could conduct a structurally guided search.  That is, the 
LKBS would only need to search that segment of its knowledge base associated with 
the argument-bite of interest.  The matching problem is of course not solved by this 
approach, but using structural information to narrow and guide the search process is 
clearly advantageous. 
 

Another benefit of adopting a structural model of legal justificatory arguments 
relates to the structural relationships between argument-bites.  The structural 
relationships of support and opposition which were discussed in the last section 
provide powerful indices for locating argument-bites which support or oppose an 
initial bite.  Given an argument-bite, the modes of opposition discussed in the last 
section will point the LKBS to a set of opposing bites.  Similarly, tracing composite 
argument-bite and cluster relationships will direct the LKBS towards potentially 
relevant supporting arguments.  This structural approach bypasses many of the 
problems of context and common sense reasoning that would otherwise affect the 
search for related arguments.  Complex arguments can be built up simply and 
efficiently by following the syntax of support and opposition. 
 
 In the following chapter I apply this framework in an analysis of legal merit 
arguments concerning the relationship between the  parties in a duty of care context.  
In Part Three of this thesis, I will present a computational implementation of this 
framework.  
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VI. LEGAL MERIT ARGUMENTS BASED ON THE 
RELATIONSHIP BETWEEN THE PARTIES IN A DUTY 
OF CARE CONTEXT 
  

In this chapter I apply the structural theory of legal merit argumentation put 
forward in Chapters 4 and 5 to “duty of care” discourse.  In Section A I discuss the 
concept of a duty of care in the law of negligence and suggest why the cases in this 
area are a fruitful source of legal merit arguments. 

 
In Section B I analyse one of the most important topics of duty of care discourse; 

“the relationship between the plaintiff and the defendant”.  Following the topical 
approach described in Chapter 5, I map out the set of sub-topics through which the 
relationship between the parties are typically characterised, the argument-bites that 
relate to these sub-topics, their assumptions, their opposing and tributary argument-
bites, and illustrative argument-quotes.  This narrative account of the legal merit 
arguments connected to the parties’ relationship demonstrates the utility and veracity 
of the structural theory developed above.  In addition, in Part Three of my thesis this 
exposition of legal merit arguments is formalised and implemented as the test domain 
for LARA; the computational implementation of my structural model of legal merit 
argumentation. 
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A. Negligence Liability, Duties of Care and Legal Merit Arguments  
 
When loss-causing misfortune strikes, the injured party may look for 

compensation through the legal system.  As seen already,364 one possible claim is that 
her loss was caused by the carelessness of another and that she should be compensated 
by that person.  Cases of negligence bring the full diversity of human misadventure 
before the courts.  In one case the court may have to decide whether the Ministry of 
Defence can be held responsible for the death of a naval airman who drinks to the 
point of unconsciousness in a navy bar.  In the next case, a disgruntled investor may 
try to recover her losses from a careless accountant who over-valued the business she 
invested in.  The law of negligence contains the rules, principles and policies that are 
used to determine when such claims will be permitted.  

 
The first gate through which a plaintiff365 claiming damages for negligence must 

pass is to establish that the defendant owed her a duty of care.  The duty of care 
concept is the primary tool with which the common law distinguishes between those 
careless acts that give rise to a legal liability and those that do not.  That is, “[i]n most 
situations it is better to be careful than careless, but it is quite another thing to elevate 
all carelessness into a tort.  Liability has to be based on a legal duty not to be 
careless”.366  
 

In some situations it is well established that a duty of care exists.  For example, car 
drivers owe each other duties to be careful on the roads and doctors must exercise care 
                                                

364 I have already considered the existence of negligence liability in the contexts of negligent 
public authorities (see supra Section 4.B.2) and social hosts who let their guests drive drunk (see supra 
Section 5.A). 
 

365 For convenience, throughout this chapter I use “plaintiff and defendant” terminology to refer to 
all those situations in which a negligence claim might potentially be available to the party who has 
suffered harm, regardless of whether a legal action is in fact being pursued. 

 
366  Moorgate Mercantile Co Ltd v. Twitchings [1977] A.C. 890, 919 (per Lord Edmund-Davies). 
In addition to a duty of care, for liability to arise the legal duty must be breached and that breach 

must cause damage to the plaintiff.  For textbook treatments of negligence liability see, for example, 
ROGERS, supra note 265, at 78-125; JAFFEY, supra note 63; HOWARTH, supra note 271, at 157-266; 
JOHN G. FLEMING, THE LAW OF TORTS 101-202 (8th ed. 1992); and PAGE KEETON & WILLIAM LLOYD 
PROSSER, PROSSER AND KEETON ON THE LAW OF TORTS 160-220 (5th ed. 1984).  See also Jane 
Stapleton, Duty of Care: Peripheral Parties and Alternative Opportunities for Deterrence, 111 LAW Q. 
REV. 301 (1995); and Jane Stapleton, Duty of Care and Economic Loss: A Wider Agenda, 107 LAW Q. 
REV. 249 (1991). 
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when they operate on their patients.  In other cases it is just as clear that a duty of care 
does not exist.  A person who overhears two bankers talking in a café cannot sue them 
if he makes an unprofitable investment on the basis of what he hears.  However, there 
are many in-between cases where formal arguments about the “proximity” of the 
parties, whether the imposition of a duty of care would be “fair, just and reasonable” 
and which past cases are most on-point, may be made both for and against the 
imposition of a duty of care.  

  
The desirable boundaries of negligence liability across the complex networks of 

personal, professional and political relationships which form a modern society are 
controversial.  The lines drawn vary over time, between judges and between the 
different common law legal systems.367  This is largely due to the intimate connection 
between the imposition of a duty of care and substantive moral, social and political 
issues, such as one’s vision of what constitutes a good and just society, the appropriate 
constitutional role of the courts, the expectations of society about liability, the effect 
that duties of care will have on social welfare, and the appropriate balance between 
individual rights and community obligations. 

 
Duty of care discourse is one area in which courts have generally accepted the 

importance of substantive considerations in reaching their decisions.368  At the end of 
the day, “the decision on a duty of care issue depends on a judgment, not a 
formula”.369  As a result, the cases in this area are replete with the kinds of legal merit 
arguments discussed in the last two chapters.  Therefore, arguments over the existence 
of a duty of care comprise a very suitable domain for implementing my structural 
model of legal merit argumentation.  

 
The examples of legal merit arguments used in this chapter come exclusively from 

the law of negligence.  Some caution must, therefore, be exercised in extending any 

                                                
367 See, for example, J.C. Smith & Peter Burns, Donoghue v. Stevenson – The not so Golden 

Anniversary, 46 MODERN L. REV. 147 (1983). 
 
368 See Bell, supra note 221, at 41; and C. R. Symmons, The Duty of Care in Negligence (pts. 1 & 

2), 34 MOD. L. REV. 394 & 528, at 394.  See also, supra note 226, discussing judicial 
acknowledgements of the importance of policy factors in determining the existence of a duty of care. 
 

369 South Pacific Manufacturing Co Ltd v. New Zealand Security Consultants & Investigations 
Ltd [1992] 2 N.Z.L.R. 282, 295 (per Cooke P). 
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conclusions reached about the suitability of the framework presented in the last 
chapter to other areas of the law.  Although it is possible that legal merit arguments are 
not as prevalent in other bodies of the law, I would suggest that they exist and play a 
similar role throughout the law.  Establishing such a claim is outside the bounds of this 
thesis, but some corroborative evidence can be found in the work of legal semioticians 
in contract and criminal law.370  I return to this issue in Chapter 9.371  

  
 

                                                
370 See Balkin, supra note 301. 
  
371  See infra Section 9.C. 
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B. Legal Merit Arguments Based on the Relationship Between the Parties 
  

The nature of the relationship which existed between the plaintiff and the 
defendant provides the basis for many legal merit arguments concerning the 
imposition of a duty of care.  In the terminology of Chapter 5, it is a topic of duty of 
care discourse.372  That is, it provides a starting point for thinking about the 
desirability of imposing a duty of care and for finding appropriate arguments.  It is a 
powerful organising theme to which many legal merit arguments gravitate.  In the AI 
context, it provides a suitable category for storing and retrieving legal merit 
arguments.  

  
It will be recalled from Chapter 5 that the legal merit arguments within a topic are 

grouped according to its various sub-topics.  Each sub-topic provides a different 
stereotypical depiction of the topic.  So, while it is true that the number of 
idiosyncratic ways in which the plaintiff and the defendant may be connected is 
without limit, one may discern five major (potentially overlapping) relationship 
categories in duty of care discourse.  Broadly speaking, the parties may have been:  

(1) strangers whose only contact was the loss causing event (a “strangers” 
relationship);  

(2) positioned in such a way that a consensual allocation of their mutual rights 
and obligations was not feasible (a “contractual unfeasibility” 
relationship); 

(3)  in a contract, indirectly linked by a chain of contracts or in a position 
where they could have entered a contract (a “contractual connection” 
relationship); 

(4) in a relationship which the courts see a public interest in fostering (a 
“socially desirable” relationship); and/or 

(5) in a relationship which the courts see a public interest in repressing (a 
“socially undesirable” relationship). 

  

                                                
372 I have suggested (see supra Section 5.B.4) the following as other likely candidates for topics 

within duty of care discourse; “responsibility and fault”, “the nature of the loss” and “the 
administrability of the decision”.  Focusing on a single topic is somewhat artificial as many important 
argument-bites in duty of care discourse are not included in the analysis and there is no exploration of 
the overlap between different topics. 
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By using one or more of the listed sub-topics to describe the relationship between 
the parties numerous legal merit arguments become available.  In the following sub-
sections each sub-topic and its associated legal merit arguments are discussed.  The 
resulting argument map will necessarily be both complex and contestable.  It will be 
complex in the sense that it will bring together a large number of highly inter-related 
legal arguments in a manner that is unconventional by mainstream legal standards.  
The legal merit arguments, topics and illustrative argument-quotes form a complex 
web with links extending in many different dimensions.  The text below provides the 
outline of this web.  It indicates the main argument-bites and the argument-bites in 
direct support or opposition.  The footnotes add substance to this framework by 
providing argument-quotes and indicating other relationships of support and 
opposition.  The illustrative argument-quotes are sourced from many common law 
jurisdictions and some academic writings, but the emphasis is on recent English case 
law. 

 
The argument map will be contestable in the sense that any such mapping is a 

question of interpretation upon which reasonable lawyers may disagree.  The choice of 
argument-bites and their relationships, although based on convention,373 calls for 
creativity and admits a degree of discretion.  I return to this issue in Chapter 9.374 
 
 
1.  The plaintiff and the defendant were strangers  
 

Often the only connection between the parties in a negligence action will be the 
loss causing event itself.  For example, an investor may lose money by relying on a 
company’s negligently audited accounts without having any other connection with the 
auditor.   

 
The absence of any relevant pre-existing relationship between the parties may be 

used as the basis of an argument against the imposition of liability.  That is, the 

                                                
373 See supra Section 4.B.1.c.(1) on the conventional nature of legal merit argumentation. 
 
374 See infra Section 9.B.1. 
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defendant may argue that mere accidental propinquity does not give rise to a legal 
obligation to act for another person’s benefit.375  

a) The “accidental propinquity” argument-bite 
 

The accidental propinquity principle has been applied, for example, where the 
plaintiff was in physical danger and the defendant stood by without intervening376 or 
even shouting a warning,377 and where the defendant was a public authority who failed 
to exercise a power which would have benefited the plaintiff.378 

 
The accidental propinquity principle is a very general cluster-bite whose socio-

political basis is not disclosed on its face; the bite does not say why the absence of a 
pre-existing relationship should count against liability.  As with all cluster-bites one 
must look to its tributary-bite(s) in order to find its underlying rationale(s).  The two 
major tributary-bites which feed into the accidental propinquity principle are that:  

(1) liability would be overburdensome; and 
(2) the plaintiff was responsible for her own loss. 
 

These bites are themselves cluster-bites.  I discuss each in turn before returning to 
the arguments that may be made against the accidental propinquity bite itself. 

 

                                                
375 The maxim, as explained in Home Office v. Dorset Yacht Co Ltd [1970] A.C. 1004, 1027 (per 

Lord Reid) is that “when a person has done nothing to put himself in any relationship with another 
person in distress or with his property mere accidental propinquity does not require him to go to that 
person’s assistance.” 

  
376 See, for example, Osterlind v. Hill (1928) 160 N.E. 301, 302 (per Braley J) arguing that “[there 

is no duty of care to refrain from renting a canoe to an intoxicated man or to heed his calls for assistance 
if the canoe overturns so long as he] was not in a helpless situation … [and unable] to take steps to 
protect himself [when the canoe was rented.]” 

  
377 See, for example, Yeun Kun Yeu v. A-G of Hong Kong [1988] A.C. 175, 192 (per Lord Keith) 

arguing that “[there is no] liability in negligence on the part of one who sees another about to walk over 
a cliff with his head in the air, and forbears to shout a warning.” 
 

378 See, for example, Clough v. Bussan [1990] 1 All E.R. 431, 435 (per Kennedy J) arguing that 
“[t]he fact that a police station received information that the traffic lights at a particular junction were 
malfunctioning could not, in my judgment, be sufficient to impose on the police a duty of care to every 
motorist who might thereafter use the junction.”; and Murphy v. Brentwood DC [1990] 2 All E.R. 908, 
930 (per Lord Bridge) arguing that “there is nothing in the ordinary relationship of a local authority, as 
a statutory supervisor of building operations, and the purchaser of a defective building capable of giving 
rise to [a duty of care based on reliance.]” 
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b) The “liability would be overburdensome” argument-bite 
 
The liability would be overburdensome argument-bite reflects “an understandable 

desire not to impose burdensome and unreasonable obligations”379 on the defendant.  
It is often applied in situations where the imposition of liability would require the 
defendant to prevent a third party from harming the plaintiff,380 or where the loss in 
question is financial rather than damage to a person or property.381  

 
The liability would be overburdensome argument-bite is a cluster-bite.  It is based 

on the following elementary-bites:  
(1) liability would impinge upon the defendant’s freedom of action,382 for 

example, where the parties were business competitors,383 or the imposition 
of a duty of care would restrict the defendant’s use of her own land;384 

                                                
379 Shaw v. Hackshaw [1983] 2 V.R. 65, 122 (per Gobbo J) 

 
380  See, for example, Smith v. Littlewoods Ltd [1987] A.C. 241, 251 (per Lord Griffiths) arguing 

that “[only a 24-hour guard on the premises would have been sufficient to prevent vandals entering and 
starting the fire which damaged the neighbouring property.]  People do not mount 24-hour guards on 
empty properties and the law would impose an intolerable burden if it required them to do so save in the 
most exceptional circumstances.” 
 

381 See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 632 (per Lord Oliver) 
arguing that “[t]he opportunities for the infliction of pecuniary loss from the imperfect performance of 
everyday tasks upon the proper performance of which people rely for regulating their affairs are 
illimitable and the effects are far reaching. A defective bottle of ginger beer may injure a single 
consumer but the damage stops there. A single statement may be repeated endlessly with or without the 
permission of its author and may be relied on in a different way by many different people.” 
 

382 The maxim, as explained in FLEMING, supra note 366, at 135-136 is that “to permit the 
imposition of liability for any loss suffered by anyone as the result of carelessness would [impose] too 
severe and indiscriminate a restriction on individual freedom of action by exposing the actor to the 
prospect of unpredictable liability.” 
 

383 See, for example, Home Office v. Dorset Yacht Co Ltd [1970] A.C. 1004, 1027 (per Lord Reid) 
arguing that “[c]ompetition involves traders being entitled to damage their rivals’ interests by 
promoting their own”. 
 

384  See, for example, Langbrook Properties Ltd v. Surrey County Council [1970] 1 W.L.R. 161, 
178 (per Plowman J) arguing that “a man may abstract the water under his land which percolates in 
undefined channels to whatever extent he pleases, notwithstanding that this may result in the abstraction 
of water percolating under the land of his neighbour and, thereby, cause him injury.” 

The binary opposite of the liability would impinge upon the defendant’s freedom of action 
argument is that liability is necessary to protect the plaintiff’s security from harm.  See, for example, (1) 
with respect to reliance on the performance of a professional service Hill v. Van Erp (1997) 142 A.L.R. 
687, 715 (per Gaudron J) arguing that “[the loss suffered by an intended beneficiary who fails to take 
under a will due to the negligence of the testator’s solicitor is no] mere spes successionis [but] a legal 
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(2) liability would be disproportionate to fault,385 for example, where the 
defendant has caused ripples of economic loss to spread across a large 
number of people;386 

(3) liability would make the defendant behave in a detrimentally defensive 
manner,387 for example, where people in the defendant’s position have to 
exercise independent judgment,388 the defendant was a public authority,389 

                                                                                                                                       
right, namely, the right to have the testator’s estate properly administered in accordance with the terms 
of the will.”; White v. Jones [1995] 1 All E.R. 691, 702 (per Lord Goff) arguing that “[t]he injustice of 
denying [an intended beneficiary an action against a negligent solicitor] is reinforced if one considers 
the importance of legacies in a society which recognises … the right of citizens to leave their assets to 
whom they please, and in which, as a result, legacies can be of great importance to individual citizens, 
providing very often the only opportunity for a citizen to acquire a significant capital sum; or to inherit 
a house, so providing a secure roof over the heads of himself and his family; or to make special 
provision for his or her old age.”; and Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 152-
153 (per Lord Lowry) arguing that “[reference writers should be under a duty of care because] the entire 
future prosperity and happiness of someone who is the subject of a damaging reference which is given 
carelessly but in perfectly good faith may be irretrievably blighted.”; and (2) with respect to personal 
safety Charles v. Seigfried (1995) 651 N.E.2d 154, 166 (per McMorrow J, dissenting) arguing that 
“[t]he citizens of this State deserve the full protection of our common law principles of tort liability, and 
this court and the power and the prerogative to extend to them such protections.” 

 
385  The maxim, as explained in McLoughlin v. O'Brian [1983] 1 A.C. 410, 421 (per Lord 

Wilberforce), is that “[it would be unfair to be impose liability] out of proportion to the negligent 
conduct complained of.” 
  

386 See, for example, Just’s Inc v. Arlington Const Co Inc (1978) 583 P.2d 997, 1005 (per Bakes J) 
arguing that “[i]f the defendant’s liability were extended to all those who suffered any pecuniary loss 
[as a result of the defendant’s failure to complete renovations of a business area in a timely manner], its 
liability could become grossly disproportionate to its fault.” 

The binary opposites of the liability would be disproportionate to fault argument-bite are that: (1) 
fault requires liability (see infra notes 400-403 and accompanying text); and (2) as between two 
innocents, the person who caused the loss should pay (see infra notes 404-405 and accompanying text). 
 

387 The maxim, as explained in Yeun Kun Yeu v. A-G of Hong Kong [1988] A.C. 175, 198 (per 
Lord Keith), is that liability might have a “serious inhibiting effect” by causing a person in the 
plaintiff’s position to be “continually looking over his shoulder at the prospect of claims against him, 
and his activities would be likely to be conducted in a detrimentally defensive frame of mind.” 
 

388 See, for example, Garnett v. Ferrand (1827) 6 B. & C. 611, 625 (per Lord Tenterden CJ) 
arguing that “[wide immunity from civil liability] is given by the law to the Judges, not so much for 
their own sake as for the sake of the public, and for the advancement of justice, that being free from 
actions, they may be free in thought and independent in judgment, as all who are to administer justice 
ought to be.” 
 

389 See, for example, Hill v. Chief Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord 
Keith) arguing that “the imposition of liability [on the police force] may lead to the exercise of a 
function being carried on in a detrimentally defensive frame of mind.”; X (Minors) v. Bedfordshire 
County Council [1995] 2 A.C. 633, at 750 (per Lord Browne-Wilkinson) arguing that “if a liability in 
damages were to be imposed, it might well be that local authorities would adopt a more cautious and 
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the defendant was a professional,390 or the defendant was engaged in 
military manoeuvres;391 and 

                                                                                                                                       
defensive approach to their duties.”; and Barrett v. Enfield London Borough Council [1997] 3 All E.R. 
171, 178-179 (per Lord Woolf MR) arguing that “parents [and welfare agencies] are daily making 
decisions with regard to their children’s future and it seems to me that it would be wholly inappropriate 
that those decisions even if they could be shown to be wrong should be ones which give rise to a 
liability for damages. …  Sometimes the decisions will involve seeking to determine which of two 
imperfect solutions is preferable.  It would be unfortunate if the possibility of litigation years afterwards 
could cause a more defensive and cautious approach to taking positive decisions as to child’s [sic] 
future than would otherwise be the case.” 

Note that these argument-quotes assume that the defendant is making a policy decision, so they can 
be rebutted if the defendant is in fact making an operational decision.  See, for example, Swanson Estate 
v. Canada (1991) 80 D.L.R. (4th) 741, 750 (per Linden JA) arguing that “[since Transport Canada had 
statutory responsibility for ensuring compliance with airline safety regulations and as its officials] were 
essentially inspectors of airlines, aircraft and pilots, who did not make policy, but rather implemented it 
[a duty of care was owed to airline passengers.]”) 
 

390  See, for example, Sidaway v. Bethlem Royal Hospital [1984] 1 All E.R. 1018, 1031 (per Dunn 
LJ; affirmed [1985] 1 All E.R. 643) arguing that “[t]he principal effect of accepting the proposition 
[that a doctor is bound to warn her patient of any material risk] would be likely to be an increase in the 
number of claims for professional negligence made against doctors.  This would be likely to have an 
adverse effect on the general standard of medical care, since doctors would inevitably be concerned to 
safeguard themselves against such claims, rather than to concentrate on their primary duty of treating 
patients.”; and Balfour v. A-G [1991] 1 N.Z.L.R. 519, 529 (per Hardie Boys J) arguing that “[the 
injustice caused by the inclusion of erroneous and prejudicial information in an employee record] must 
surely be outweighed by the inconvenience and inhibition that would be caused if every adverse 
comment had to be verified before notice could be taken of it.” 

  
391  See, for example, Mulcahy v. Ministry of Defence [1996] 2 All E.R. 758, 772 (per Sir Iain 

Glidewell) arguing that “[policy requires that] when two or more members of the armed forces of the 
Crown are engaged in the course of hostilities, one is under no duty of care in tort to the other.  Indeed, 
it could be highly detrimental to the conduct of military operations if each soldier had to be conscious 
that, even in the heart of battle, he owed such a duty to his comrade.” 

Against the liability would make the defendant behave in a detrimentally defensive manner 
argument, it may be replied (1) that people in the defendant’s position will be sufficiently robust not to 
be affected in this way (Home Office v. Dorset Yacht Co Ltd [1970] A.C. 1004, 1033 (per Lord Reid) 
arguing that “[i]t may be that public servants of the State of New York are so apprehensive, easily 
dissuaded from doing their duty and intent on preserving public funds from costly claims that they 
would be [dissuaded from continued experimentation with minimum security arrangements.]  But my 
experience leads me to believe that Her Majesty’s servants are made of sterner stuff.”; and Spring v. 
Guardian Assurance plc [1994] 3 All E.R. 129, 162 (per Lord Slynn) arguing that “I do not accept the 
in terrorem arguments that to allow a claim in negligence [against the writer of a reference] will 
constitute a restriction on freedom of speech or that in the employment sphere employers will refuse to 
give references or will only give such bland or adulatory ones as is forecast.  They should be and are 
capable of being sufficiently robust as to express frank and honest views after taking reasonable care 
both as to the factual content and as to the opinion expressed.”); (2) that liability would not in fact be 
overburdensome because: (i) it would require little of the defendant (Hollis v. Dow Corning Corp 
(1995) 129 D.L.R. (4th) 609, 621 (per La Forest J) arguing that “it cannot be said that requiring 
manufactures to be forthright about the risks inherent in the use of their product imposes an onerous 
burden on the manufacturers.”; (ii) it only requires reasonable care be taken (Carmarthenshire County 
Council v. Lewis [1955] 1 A.C. 549, 566 (per Lord Reid) arguing that “imposing a duty of care will 



 140 

(4) liability will discourage the defendant’s desirable conduct,392 for example, 
where the parties were business competitors,393 people in the defendant’s 
position have to exercise independent judgment,394 the defendant was a 
public authority,395 the defendant acted for the collective welfare,396 
people in the defendant’s position would be intimidated by the threat of 

                                                                                                                                       
[not] put an impossible burden on harassed mothers who will have to keep a constant watch on their 
young children. …  There is no absolute duty; there is only a duty not to be negligent, and a mother is 
not negligent unless she fails to do something which a prudent or reasonable mother in her position 
would have been able to do and would have done.”; and Spring v. Guardian Assurance plc [1994] 3 All 
E.R. 129, 162 (per Lord Slynn) arguing that “[employers] are not being asked to warrant absolutely the 
accuracy of the facts or the incontrovertible validity of the opinions expressed but to take reasonable 
care in compiling or giving the reference and in verifying the information on which it is based.”); and 
(iii) the courts can be trusted not to set the standard too high (Spring v. Guardian Assurance plc [1994] 
3 All E.R. 129, 161 (per Lord Slynn) arguing that “[t]he courts can be trusted to set a standard [of care] 
which is not higher than the law of negligence demands.”; and Stovin v. Wise [1996] 3 All E.R. 801, 
814 (per Lord Nicholls dissenting, citation omitted) arguing that “[in determining whether a duty of 
care has been breached] Courts are well able to recognise that reasonable people can reach widely 
different conclusions when making decisions based on social, political or economic grounds”.). 
 

392 The maxim, as explained in JAFFEY, supra note 63, at 31, is that “to impose liability will 
discourage or hamper certain kinds of activity that are beneficial to the public.” 

 
393   See, for example, General Pub Util v. Glass Kitchens of Lancaster Inc (1988) 542 A.2d 567, 

570 (per Cirillo, McEwen & Montemuro JJ, quoting Aikens v. Baltimore & Super (1985) 501 A.2d 277, 
279) arguing that “[the] allowance of a cause of action for negligent interference with economic 
advantage would create an undue burden upon industrial freedom of action”. 
 

394   See, for example, Sutcliffe v. Thackrah [1974] A.C. 727, 757 (per Lord Salmon, citation 
omitted) arguing that “[i]t is well settled that judges, barristers, solicitors, jurors and witnesses enjoy an 
absolute immunity from any form of civil action being brought against them in respect of anything they 
say or do in court during the course of a trial. ...  It is of great public importance that they shall all 
perform their respective functions free from fear that disgruntled and possibly impecunious persons 
who have lost their cause or been convicted may subsequently harass them with litigation”. 
 

395 See, for example, Hill v. Chief Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord 
Keith) arguing that “[a] great deal of police time, trouble and expense might be expected to have to be 
put into the preparation of the defence to [an action in negligence] and the attendance of witnesses at 
trial.  The result would be a significant diversion of police manpower and attention from their most 
important function, that of the suppression of crime.”  
 

396 See, for example, Marc Rich & Co v. Bishop Rock Marine [1995] 3 All E.R. 307, 331 (per 
Lord Steyn) arguing that “[t]he fact that a defendant acts for the collective welfare is a matter to be 
taken into consideration when considering whether it fair, just and reasonable to impose a duty of care”; 
and Elguzouli-Daf v. Commissioner of Police [1995] 1 All E.R. 833, 842 (per Steyn LJ) arguing that 
“[the defendant is a public law enforcement agency that acts for the public as a whole.]  While it is 
always tempting to yield to an argument based on the protection of civil liberties, I have come to the 
conclusion that the interests of the whole community are better served by not imposing a duty of care”. 
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liability from acting in the public interest,397 or the defendant was a 
professional.398 

 
This overburdensome liability argument may be attacked in two main ways.  First, 

one may deny that liability would in fact be overburdensome.399   
                                                

397  See, for example, Evans v. London Hospital Medical College (University of London) [1981] 1 
All E.R. 715, 720-721 (per Drake J, quoting Marrinan v. Vibart [1962] 1 All E.R. 869, 871) arguing 
that “[t]he immunity given to a witness or potential witness is because ‘the administration of justice 
would be greatly impeded if witnesses were to be in fear that persons against whom they gave evidence 
might subsequently involve them in costly litigation.’” 
 

398 See, for example, Sidaway v. Bethlem Royal Hospital [1984] 1 All E.R. 1018, 1031 (per Dunn 
LJ); affirmed [1985] 1 All E.R. 643 arguing that “[t]he principal effect of accepting the proposition 
[that a doctor is bound to warn her patient of any material risk] would be likely to be an increase in the 
number of claims for professional negligence made against doctors.  This would be likely to have an 
adverse effect on the general standard of medical care, since doctors would inevitably be concerned to 
safeguard themselves against such claims, rather than to concentrate on their primary duty of treating 
patients.”  
 Against the liability would discourage the defendant’s desirable conduct argument, it may be 
replied: (1) that without a duty of care to ensure that care is taken, the defendant’s conduct is not in fact 
of value (Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 162 (per Lord Slynn) arguing that 
“[e]ven if it is right that the number of references given will be reduced [by imposing a duty of care on 
those who write employment references], the quality and value will be greater and it is by no means 
certain that to have more references is more in the public interest than to have more careful 
references.”); (2) that people in the defendant’s position will be sufficiently robust not to be affected in 
this way (see supra note 391); and (3) that liability would not in fact be overburdensome (see supra 
note 391). 

The binary opposites of the liability will discourage the defendant’s desirable conduct argument 
are the argument-bites that: (1) liability is not discretionary (Marc Rich & Co v. Bishop Rock Marine 
[1995] 3 All E.R. 307, 320 (per Lord Lloyd, dissenting) arguing that “[the defendant is a] charitable 
non-profit making [organisation], promoting the collective welfare and fulfilling a public role.  But why 
should this make any difference?  Remedies in the law of tort are not discretionary.”); (2) liability 
would encourage the plaintiff’s desirable conduct (Swinney v. Chief Constable of Northumbria Police 
[1996] 3 All E.R. 449, 463 (per Hirst LJ, quoting Laws J (judge at first instance)) arguing that “[t]he 
police are bound to rely on information given by members of the public.  On the television and 
otherwise, they make frequent and urgent appeals for such information.  It is a vital factor in the pursuit 
of criminals.  It is in the public interest that people should respond to such appeals – should assist the 
police when they can.  … [T]he law has for a long time recognised the need to protect police 
informants.  It is a general rule that in a criminal prosecution witnesses may not be asked the name of an 
informer. …  The rule has evolved in the public interest, to ensure so far as possible that informers be 
not discouraged from coming forward by fear of risk, it may be serious risk, to themselves.  But if it is 
in the public interest to keep safe the name of an informer from disclosure in a criminal trial, so here the 
plaintiffs may argue that the same interest requires that in the course of their duties, and before any trial 
takes place, the police should not be careless with information in their possession whose disclosure 
might put an informer to just the same risk.”; and Winnipeg Condominium Corporation No. 36 v. Bird 
Construction Co (1995) 121 D.L.R. (4th) 193, 215 (per La Forest J) arguing that “[the imposition of 
liability between a builder and a subsequent purchaser of a building with dangerous defects] serves to 
encourage the repair of dangerous defects and thereby to protect the bodily integrity of inhabitants of 
buildings.”); and (3) that the defendant must act at her own peril (see infra note 406). 
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Second, one of the following opposing bites may be deployed:  

(1) the plaintiff’s fault requires liability,400 for example, where the risk was 
created by the defendant’s commercial activities,401 the plaintiff was a 
client of the defendant’s,402 or the defendant was a public authority;403 

(2)  as between two innocents, the person who caused the loss should pay,404 
for example, where the defendant was a public authority;405 and 

                                                                                                                                       
399 See supra note 391. 
 
400  The maxim, as explained in Donoghue v. Stevenson [1932] A.C. 562, 580 (per Lord Atkin), is 

that “[t]he liability for negligence … is no doubt based upon a general public sentiment of moral 
wrongdoing for which the offender must pay.”  Similarly, it is said in X (Minors) v. Bedfordshire 
County Council [1995] 2 A.C. 633, 749 (per Lord Browne-Wilkinson) that “the public policy 
consideration which has first claim on the loyalty of the law is that wrongs should be remedied”.  
 

401  See, for example, Scott Group v. McFarlane [1978] 1 N.Z.L.R. 553, 572 (per Woodhouse J) 
arguing that “[the claim that the defendant accountant] should be altogether excused from liability for 
their negligent conduct because the consequences are too serious to justify responsibility ... may be 
regarded as a rather one sided argument, particularly when it is set up in favour of those who are in 
business to give advice.” 
 

402 See, for example, Demarco v. Ungaro (1979) 95 D.L.R. (3d) 385, 406 (per Krever J) arguing 
that “[t]o deprive [a lawyer’s] client of recourse if their cases are negligently dealt with will not … be 
consistent with the public interest.” 

  
403 See, for example, Welton v. North Cornwall District Council [1997] 1 W.L.R. 570, 589-590 

(per Judge LJ) arguing that “the plaintiffs should have a remedy to compensate them for damages 
caused by the instructions of an official vested with authority who not only directed them negligently as 
to what was required to achieve compliance with the statutory provisions, but also gave them inaccurate 
information about the true extent of his authority and omitted any reference to their own rights under 
the statutory provisions.”; and Stovin v. Wise [1996] 3 All E.R. 801, 815 (per Lord Nicholls, dissenting) 
arguing that “had the [highway] authority complied with its public law obligations the danger would 
have been removed and the accident would not have happened.  In such a case the authority can 
properly be regarded as responsible for the accident”. 
 

404 The maxim, as explained in Anns v. Merton London Borough Council [1978] A.C. 728, 767 
(per Lord Salmon), is that “[it is] manifestly fair that any damage caused by negligence should be borne 
by those responsible for the negligence rather than by the innocents who suffer from it.”  
 

405 See, for example, Stovin v. Wise [1996] 3 All E.R. 801, 816 (per Lord Nicholls, dissenting) 
arguing that “[when an injured road user has no other claim available,] it does seem eminently fair and 
reasonable that the loss should fall on the highway authority [who failed to maintain its roads in a safe 
condition] and not the hapless road user.” 

The binary opposite of the as between two innocents, the person who caused the loss should pay is 
the no liability without fault argument-bite.  See, for example, (1) with respect to a failure to assist the 
plaintiff Jaensch v. Coffey (1984) 54 A.L.R. 417, 439 (per Deane J) arguing that “[the common law has 
not] embraced the embarrassing moral perception that he who has failed to feed the man dying from 
hunger has truly killed him.”; and Murphy v. Brentwood D.C. [1990] 2 All E.R. 908, 932 (per Lord 
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(3) the defendant must act at her own peril.406  
  

 
c) The “plaintiff was responsible for her own loss” argument-bite 
 
The accidental propinquity principle’s second major tributary argument is the 

cluster-bite that the plaintiff was responsible for her own loss.407  This argument is 
often used where the defendant is being sued for failing properly to exercise a 
supervisory power over the plaintiff408 or where the plaintiff was aware of the risk in 
question.409   

 
The plaintiff was responsible for her own loss argument-bite encompasses the 

following elementary-bites:  

                                                                                                                                       
Oliver) arguing that “the injury ... was not ‘caused’ by the defendant [public] authority in any accepted 
sense of the word.  The complaint was not of what the defendant had done but of what it had not done.  
It had failed to prevent the builder of the flats from erecting a substandard structure.”; and (2) with 
respect to a loss which the defendant could not have reasonably foreseen Mayfield Investments Ltd v. 
Stewart 121 D.L.R. (4th) 222, 235 (1995) (per Major J) arguing that “[t]o impose liability even where 
the risk which materialized was not reasonably foreseeable is to lay a portion of the loss at the feet of a 
party who has, in the circumstances, acted reasonably.  Tort law does not require the wisdom of 
Solomon.  All it requires is that people act reasonably in the circumstances.” 
 

406  The maxim, as explained in Stovin v. Wise [1996] 3 All E.R. 801, 809 (per Lord Nicholls, 
dissenting), is that “[h]e who wishes to act must act carefully or not at all.  A producer of ginger beer 
must adopt a safe manufacturing process.  If this would be uneconomic, he ought not to carry on the 
business.” 

 
407 The maxim, as explained in Rothfield v. Manolakos (1989) 63 D.L.R. (4th) 449, 470 (per Cory 

J, dissenting), is that “[where a person has failed to self-protect she] must be responsible for and bear 
any losses occasioned”. 

 
408  See, for example, Minories Finance Ltd v. Arthur Young [1989] 2 All E.R. 105, 110 (per 

Saville J) arguing that “it seems to offend [common sense] to suggest that a commercial concern such as 
[the plaintiff bank] can look to the Bank of England to make good its losses arising from its own 
imprudence or carelessness, on the basis that the Bank of England should have discovered and dealt 
with those short-comings.” 
 

409  See, for example, Grant v. Australian Knitting Mills Ltd [1936] A.C. 85, 105 (per Lord 
Wright) arguing that “[t]he principle of Donoghue’s case can only be applied where the defect is hidden 
and unknown to the consumer, otherwise the directness of cause and effect is absent: the man who 
consumes or uses a thing which he knows to be noxious cannot complain in respect of whatever 
mischief follows, because it follows from his own conscious volition in choosing to incur the risk or 
certainty of mischance.” 
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(1) from a moral point of view, the plaintiff should have been self-reliant,410 
for example, where the plaintiff herself created the risk,411 the plaintiff 
was a commercial party,412 the plaintiff was not disabled from looking 
after herself,413 the risk-causing loss was an ordinary hazard faced by 
people living in society,414 or the plaintiff could have insured against the 
loss;415  

(2) for the benefit of social welfare, the plaintiff should be encouraged to self-
protect,416 for example, where the plaintiff herself created the risk,417 or 

                                                
410 The maxim, as explained in Willis v. Castelein, [1993] 3 N.Z.L.R. 103, 121 (per Williams J), is 

that where people in the plaintiff’s position are “capable of looking after themselves” the principle of 
“individual responsibility” tells against the imposition of a duty of care. 
 

411 See, for example, Barrett v. Ministry of Defence [1995] 3 All E.R. 87, 95 (per Beldam LJ) 
arguing that “[the Ministry of Defence does not owe a duty of care to prevent a naval airman from 
drinking to the point of unconsciousness in a bar in a naval base.]  To dilute self-responsibility and to 
blame one adult for another’s lack of self-control is neither just nor reasonable”. 
 

412  See, for example, James McNaughton Paper Group Ltd v. Hicks Anderson & Co [1991] 2 Q.B. 
113, 127 (per Neill LJ) arguing that “[in determining liability for misleading accounts it is necessary to 
consider whether the plaintiff] did use or should have used his own judgment and whether he did seek 
or should have sought independent advice.  In business transactions conducted at arms’ length it may 
sometimes be difficult for an advisee to prove that he was entitled to act on a statement without taking 
any independent advice or to prove that the adviser knew, actually or inferentially, that he would act 
without taking such advice.” 
 

413 See, for example, Willis v. Castelein, [1993] 3 N.Z.L.R. 103, 121 (per Williams J) arguing that 
“[i]n my view, in the current milieu which emphasises individual responsibility, it is reasonable to say 
that in this kind of situation purchasers [of residential property] are quite capable of looking after 
themselves. They are not disabled from inspecting, asking questions about quality of workmanship, and 
negotiating protective contract terms.” 
 

414 See, for example, Spartan Steel v. Martin & Co [1973] 1 Q.B. 27, 38 (per Lord Denning MR) 
arguing that  “the cutting of the supply of electricity … is a hazard which we all run.  …  Such a hazard 
is regarded by most people as a thing they must put up with – without seeking compensation from 
anyone.  Some there are who instal a stand-by system.  Others seek refuge by taking out an insurance 
policy against breakdown in the supply.  But most people are content to take the risk on themselves.”; 
and Goodwill v. Pregnancy Service [1996] 2 All E.R. 161, 170 (per Peter Gibson LJ) arguing that “a 
woman exploring the development of a sexual relationship with a new partner takes much on trust 
before experience corroborates or exposes his assurances.  Her responsibility is to protect herself 
against unwanted conception and to take independent advice on whatever facts he presents.” 
 

415  See, for example, Stovin v. Wise [1996] 3 All E.R. 801, 829 (per Lord Hoffmann) arguing that 
“in one sense it is true that the fire brigade is there to protect people in situations in which they could 
not be expected to be able to protect themselves.  On the other hand, they can and do protect themselves 
by insurance against the risk of fire.” 
 

416  The maxim, as explained in RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 169 (4th ed. 
1992), is that “[where the plaintiff could have avoided the accident at lower cost than the defendant then 
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the risk-causing loss was an ordinary hazard against which she could take 
precautions;418 and 

(3)  the law should encourage production, not the endless search for 
compensation.419 

 

                                                                                                                                       
the] efficient solution is to make the plaintiff ‘liable’ by refusing to allow him to recover damages from 
the defendant.  If the defendant is liable, the plaintiff will have no incentive to take precautionary 
measures because he will be fully compensated for his injury, and the efficient solution will not be 
obtained.”  
 

417  See, for example, Barrett v. Ministry of Defence [1995] 3 All E.R. 87, 95 (per Beldam LJ) 
arguing that “[the Ministry of Defence does not owe a duty of care to prevent a naval airman from 
drinking to the point of unconsciousness in a bar in a naval base.]  No one is better placed [than the 
person concerned] to judge the amount that he can safely consume or to exercise control in his own 
interest as well as in the interest of others.” 
 

418 See, for example, Lee v. Lever [1974] R.T.R. 35, 39 (per Buckley LJ) arguing that “[the 
plaintiff is not] entitled to assume that all other users of the road will in all respects and at all other 
times obey the Highway Code or otherwise drive with all due care and circumspection or use the road in 
every way in which it should be used.  It is incumbent upon any driver to be prepared for foreseeable 
hazards, including hazards resulting from the foreseeable bad driving of other drivers”; Stovin v. Wise 
[1996] 3 All E.R. 801, 833 (per Lord Hoffmann) arguing that “[d]rivers of vehicles must take the 
highway network as they find it.  Everyone knows that there are hazardous bends, intersections and 
junctions.  It is primarily the duty of drivers of vehicles to take due care.  And if, as in the case of [the 
plaintiff], they do not, there is compulsory insurance to provide compensation to the victims.”; and 
Smith v. Littlewoods Ltd [1987] A.C. 241, 278 (per Lord Goff) arguing that “[t]he practical effect [of 
refusing to impose a general duty on one property owner to prevent thieves from entering his property 
to gain access to a neighbouring property] is that everybody has to take such steps as he thinks fit to 
protect his own property, whether house or flat or shop, against thieves.  He is able to take his own 
precautions; and, in deciding what precautions to take, he can and should take into account the fact that, 
in the ordinary course of life, adjacent property is likely to be from time to time unoccupied (often 
obviously so, and sometimes for a considerable period of time) and is also likely from time to time not 
to be lockfast.  He has to form his own judgment as to the precautions which he should take, having 
regard to all the circumstances of the case … I must confess that I do not find this practical result 
objectionable.” 
 

419 See, for example, Spartan Steel v. Martin & Co [1973] 1 Q.B. 27, 38 (per Lord Denning MR) 
arguing that “[w]hen the [electricity] supply is cut off, [most people] do not go running round to their 
solicitor.  They just put up with it.  They try to make up the economic loss by doing more work next 
day.  This is a healthy attitude which the law should encourage.” 
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d) Rebutting the “accidental propinquity” argument-bite 
 

I have discussed the accidental propinquity argument-bite’s two tributary bites and 
the hierarchical network of argument-bites which lie beneath them. I now consider 
how an application of the accidental propinquity principle may be rebutted.  There are 
a number of avenues to be considered.  First, the factual characterisation of the 
plaintiff and the defendant as “strangers” may be doubted. 

 
Second, the accidental propinquity argument assumes that the negligence in 

question was a failure to act.420  It may be possible to rebut this assumption by arguing 
that the conduct complained of was in fact a positive act.421   

 
Third, the opposing bite, that the defendant owed the plaintiff an altruistic duty 

may be applied.  An altruistic duty to look after the plaintiff’s interests can arise in 
many different situations.  For example, such a moral duty may arise and be given 
legal effect where the defendant: was entrusted by parliament to look after the 
plaintiff’s interests;422 was engaged in a commercial activity that created the risk;423 
                                                

420 Where damage is caused by a positive act the fact that the parties where strangers before the 
accident is not regarded as being a reason against liability.  So, for example, in a case arising out of an 
automobile accident a lawyer would not argue that there should be no liability because the parties where 
strangers prior to the collision. 

  
421 An omission can almost always be described as doing some positive activity badly.  For 

example, in the same way that a failure to apply a hand-brake can be described as bad driving, the 
failure to remove a roadway obstruction can be described as acting badly as a road authority.  See 
HOWARTH, supra note 271, at 180-181. 

 
422 See, for example, Dutton v. Bognor Regis United Building Co Ltd [1972] 1 Q.B. 373, 398 (per 

Lord Denning MR) arguing that “the council should answer for [its inspector’s failure to properly 
examine the house’s foundations].  They were entrusted by Parliament with the task of seeing that 
houses were properly built.  They received public funds for the purpose.  The very object was to protect 
purchasers and occupiers of houses.  Yet, they failed to protect them.” 
 

423 See, for example, Crocker v. Sundance Northwest Resorts Ltd [1988] 1 S.C.R. 1186, 1198 (per 
Wilson J) arguing that “when a ski resort establishes a competition in a highly dangerous sport and runs 
the competition for profit, [controls the event and supplies alcohol to participants, then it owes a duty of 
care] to take all reasonable steps to prevent [visibly intoxicated persons] from entering such a 
competition.”; Donoghue v. Stevenson [1932] A.C. 562, 620 (per Lord MacMillan) arguing that “a 
person who for gain engages in the business of manufacturing articles of food and drink intended for 
consumption by members of the public … places himself in a relationship with all the potential 
consumers of his commodities, and that relationship which he assumes for his own ends imposes upon 
him a duty to take care to avoid injuring them.”; and White v. Jones [1995] 1 All E.R. 691, 702 (per 
Lord Goff) arguing that “[t]here is a sense in which the solicitors’ profession cannot complain if 
[frustrated beneficiaries are granted an action against a negligent solicitor.]  If one of them has been 
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had control over the plaintiff;424 was generally relied on by the public;425 invited the 
plaintiff onto her land;426 innocently created the danger but then failed to remove it;427 
had control over the risk;428 had a professional responsibility429 or public duty430 to the 

                                                                                                                                       
negligent in such a way as to defeat his client’s testamentary intentions, he must regard himself as very 
lucky indeed if the effect of the law is that he is not liable to pay damages in the ordinary way.” 
 

424 See, for example, Kirkham v. Chief Constable of Greater Manchester [1990] 2 Q.B. 283 (per 
Farquharson LJ) arguing that “when one person is in the lawful custody of another, whether that be 
voluntary, as is usually the case in a hospital, or involuntary, as when a person is detained by the police 
or by prison authorities … there is a duty upon the person having custody of another to take all 
reasonable steps to avoid acts or omissions which he could reasonably foresee would be likely to harm 
the person for whom he is responsible.” 
 

425  See, for example,  (1) with respect to reliance by the general public Gartside v. Sheffield, 
Young & Ellis [1983] 1 N.Z.L.R. 37, 43 (per Cooke J) arguing that “[t]o deny an effective remedy in a 
plain case would seem to imply a refusal to acknowledge the solicitor’s professional role in the 
community.  In practice the public relies on solicitors (or statutory officers with similar functions) to 
prepare effective wills.”; and Stovin v. Wise [1996] 3 All E.R. 801, 815 (per Lord Nicholls, dissenting) 
arguing that “[t]he existence of a source of danger exposes road users to a risk of serious, even fatal, 
injury.  Road users, especially those unfamiliar with the stretch of road, are vulnerable.  They are 
dependent on highway authorities fulfilling their statutory responsibilities.”; and (2) with respect to past 
conduct giving rise to reasonable reliance Morash v. Lockhart & Ritchie Ltd (1978) 95 D.L.R. (3d) 647, 
655 arguing that “by its past conduct [of advising the plaintiff when the plaintiff’s insurance policy was 
due for renewal the defendant] created for itself a self-imposed duty in law to renew the plaintiff’s 
policy, or at least to have advised the plaintiff that it had expired.” 
  

426  See, for example, McGeown v. Northern Ireland Housing Executive [1994] 3 All E.R. 53, 63 
(per Lord Browne-Wilkinson) arguing that “[a] landowner who for purposes which benefit him licences 
or invites people to use a means of access comes under a duty of care to them.” 
 

427 See, for example, Kimber v. Gas Light and Coke Company [1918] 1 K.B. 439, 445 (per Bankes 
LJ) arguing that “[i]f a person creates a dangerous condition of things … and he sees some other person 
who to his knowledge is unaware of the existence of the danger lawfully exposing himself or about to 
expose himself to the danger which he has created, he is under a duty to give such person a warning.” 

  
428 See, for example, Dutton v. Bognor Regis United Building Co Ltd [1972] 1 Q.B. 373, 392 (per 

Lord Denning MR) arguing that “[the control] entrusted to the local authority [over building work and 
the way it is done] is so extensive that it carries with it a duty.  It puts on the council the responsibility 
of exercising that control properly and with reasonable care.  The common law has always held that 
right of control over the doing of work carries with it a degree of responsibility in respect of the work.”; 
Capital and Counties v. Hants CC [1996] 4 All E.R. 336, 344 (per Judge Harvey QC, overturned on 
appeal in Capital and Counties v. Hants CC [1997] 2 All E.R. 865) arguing that “[the statutory 
conferral of exclusive control of all operations for the extinction of a fire,] which may prevent anyone 
else from fighting the fire at the same time, is … a consideration supporting the fairness, justice and 
reasonableness of the existence of a duty of care.”; and Bryan v. Maloney (1995) 182 C.L.R. 609, 628 
(per Mason CJ, Deane and Gaudron JJ) arguing that a duty of care is owed by builders to subsequent 
purchasers because “by virtue of superior knowledge, skill and experience in the construction of houses, 
it is likely that a builder will be better qualified and positioned to avoid, evaluate and guard against the 
financial risk posed by latent defect in the structure of a house.” 
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community; or performed a contract with a third party that was for the plaintiff’s 
benefit.431  
2.  A contractual allocation of the risk was unfeasible 
 

a) The “deterrence” argument-bite 
 

In the last sub-section I considered the accidental propinquity principle which 
states that a court should not impose duties of care between strangers.  Approached 
from a different angle, however, the fact that the parties were strangers may be 
regarded as a reason in favour of liability.  One consequence of the lack of a nexus 
between the two parties is that they could not have been expected to enter a contract to 
cover the loss causing event now being fought over.  For example, the idea of drivers 
on a motorway engaging in multi-lateral negotiations to set appropriate care levels is 
ludicrous.  When a contractual allocation of the risk in question is unfeasible, it is 
open for the plaintiff to argue that the rules of negligence liability apply and liability 
should be imposed to deter careless conduct by people in the defendant’s position and 
prevent future accidents.  The rationale for this maxim is that the “[p]otential 
existence of liability may in many instances be in the general public interest, as 
tending towards the observance of a higher standard of care in the carrying on of 
various types of activity.”432   

                                                                                                                                       
429 See, for example, Woods v. Lowns (1995) 36 N.S.W.L.R. 344, 358 (per Badgery-Parker J, 

affirmed on appeal in Lowns v. Woods (1996) Aust. Torts Reports 81-276) arguing that “a medical 
practitioner is, by virtue of his training, qualifications and registration, permitted by the community to 
become and be a member of a relatively small group of persons in the community who alone are 
recognised as having the capacity and are accorded the privilege of affording medical treatment to those 
who require it.” 
 

430 See, for example, Schacht v. The Queen 30 D.L.R. (3d) 641, 651 (per Schroeder JA) arguing 
that “[the attending traffic police officers] were under a public duty by virtue of their office to take 
appropriate measures in the face of a hazardous condition such as [a culvert under construction] to warn 
approaching traffic of its presence.” 

  
431 See, for example, Glanzer v. Shepard (1922) 135 N.E. 275, 275-276 (per Cardozo J) arguing 

that “[the defendant public weigher employed by the seller of beans owed a duty of care to the plaintiff 
because reliance upon the weighing by the plaintiff] was the end and aim of the transaction.  … In such 
circumstances, assumption of the task of weighing was the assumption of a duty to weigh carefully for 
the benefit of all whose conduct was to be governed.” 

An opposing bite is that the plaintiff should have been self-reliant (see supra notes 410-415 and 
accompanying text). 

   
432 Hill v. Chief Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith). 
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The ambit of this principle is of course wider than the situation where the parties 
were strangers.  It also applies where, even if the parties knew one another, transaction 
costs, unequal bargaining power, the low probability of the risk in question or the 
nature of the property harmed, made entry into a contractual relationship or the 
specification of terms to cover the event in question, impractical.  

  
The deterrence argument is an elementary social welfare argument-bite based on 

the idea that courts should impose a bargain where the parties themselves cannot.433  
For example, it may be argued that liability should be imposed: on a defendant 
manufacturer towards third parties;434 on a defendant performing a service for the 
benefit of a third party;435 on a defendant who is a public authority;436 or on a 
defendant who, because of the nature of the property harmed, will not be answerable 
for her carelessness and will, therefore, be inadequately deterred unless negligence 
liability is imposed.437  

                                                
433 See, for example, William Bishop, Economic Loss: Economic Theory and Emerging Doctrine, 

in THE LAW OF TORT: POLICIES AND TRENDS IN LIABILITY FOR DAMAGE TO PROPERTY AND ECONOMIC 
LOSS 73, at 78-79 (Furmston ed., 1986) arguing that “[o]ther things being equal, real negotiation 
between parties is better than judicial guesses at what they would agree.  Other things being equal, a 
judicially imposed contract is better than none at all where the cost of negotiation is prohibitive.  The 
advantages of negotiation may become attenuated as difficulty in negotiation increases.”  See also 
James D. Palmer, Liability for Negligently Performed Financial Services: An Economic Theory, 26 
VICTORIA U. OF WELLINGTON L. REV. 71 (1996). 
 

434 See, for example, Rivtow Marine Ltd v. Washington Iron Works 40 D.L.R. (3d) 530, 551-52 
(1973) (per Laskin J, dissenting) arguing that “[manufacturers’ liability for physical harm] rests upon a 
conviction that manufacturers should bear the risk of injury to consumers or users of their products 
when such products are carelessly manufactured because the manufacturers create the risk in the 
carrying on of their enterprises, and they will be more likely to safeguard the members of the public to 
whom their products are marketed if they must stand behind them as safe products to consume or to 
use.” 
 

435 See, for example, Gartside v. Sheffield, Young & Ellis [1983] N.Z.L.R. 37, 51 (per Richardson 
J) arguing that “[professional competence will be promoted by the recognition of a duty of care.]  
Drafting a will is perhaps the classic instance of the performance of tasks for clients that lawyers know 
will directly affect third parties.  The sanction of a negligence suit provides an incentive for lawyers to 
conform their conduct to a standard of reasonable care.” 
 

436  See, for example, City of Kamloops v. Nielsen (1984) 10 D.L.R. (4th) 641, 681 (per Wilson J) 
arguing that “[liability imposes] a burden on public authorities to act as a check on the arbitrary and 
negligent discharge of statutory duties.”. 
 

437 See, for example, Williams v. Attorney-General [1990] 1 N.Z.L.R. 646, 661 (per Tipping J, 
affirmed on appeal at 668) arguing that “[even though a forfeited vessel becomes the property of the 
Crown, the Crown owes a duty of care to the former owner who has a statutory right to apply for a 
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b) Rebutting the “deterrence” argument-bite 
 

A number of arguments may be made against the deterrence argument.  First, it 
may be argued that the purpose of liability is compensation not deterrence, and 
therefore the deterrence argument is simply irrelevant.438 

 
Second, the deterrence argument assumes many points which are open to attack.  

The argument assumes that imposing a duty of care will have some affect on the level 
of care taken by the defendant.  This may be disputed where the defendant’s activity 
carries with it a sense of public duty,439 other areas of the law control the defendant’s 
activities,440 there are enough informed parties to make the market efficient even if 
there is unequal bargaining power between this particular plaintiff and the 
defendant,441 the defendant’s actions involve split-second operational decisions that 
will not be affected by the threat of liability,442 there is already a threat of liability for 
careless conduct,443 or the defendant has insurance which will remove any incentives 
                                                                                                                                       
waiver of forfeiture, as] it is in the public interest to encourage care to be taken by the Crown with items 
which are the subject of seizure and forfeiture.” 

 
438 See, for example, White v. Jones [1995] 1 All E.R. 691, 720 (per Lord Mustill, dissenting) 

“[t]he purpose of the courts when recognising tortious acts and their consequences is to compensate 
those plaintiffs who suffer actionable breaches of duty, not to act as second-line disciplinary tribunals 
imposing punishment in the shape of damages.” 
 

439 See, for example, Hill v. Chief Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord 
Keith) arguing that “[t]he general sense of public duty which motivates police forces is unlikely to be 
appreciably reinforced by the imposition of [liability in tort] so far as concerns their function in the 
investigation and suppression of crime.” 

  
440 See infra notes 451-455 and accompanying text.  

 
441 See, for example, M.J. Trebilcock & D.N. Dewees, Judicial Control of Standard Form 

Contracts, in THE ECONOMIC APPROACH TO LAW 93, 105 (Paul Burrows & Cento G. Veljanovski eds., 
1981) arguing that “it is conceivable that if only 10 per cent of the buyers of a particular class of goods 
or services studied all terms scrupulously before contracting and were influenced in their choice of 
contractual offerings by their evaluation of the so-called fine print clauses, this might create effective 
competitive pressures on each supplier in the relevant market to adjust the terms of all his business 
contracts so as to minimize the risk of losing the potential business.” 

  
442 See, for example, Capital and Counties v. Hants CC [1997] 2 All E.R. 865, 890 (per Stuart-

Smith LJ) arguing that “[i]t seems hardly realistic that a fire officer who has to make a split second 
decision as to the manner in which fire-fighting operations are to be conducted will be looking over his 
shoulder at the possibility of his employers being made vicariously liable for his negligence.” 
 

443 See, for example, CNR v. Norsk Pacific Steamship Co (1992) 91 D.L.R. (4th) 289, 301 (per La 
Forest J, dissenting) arguing that “[i]n most cases [where the plaintiff’s loss flows from negligently 
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that might otherwise have been created by liability.444  A further assumption is that the 
plaintiff was not in a position to self-protect against this loss.  This may be rebutted 
where the plaintiff could have avoided the loss by, for example, seeking independent 
advice,445 or insuring against the loss.446  It is also assumed that the defendant acted 
carelessly by not eliminating the risk, whereas it may have been a risk she was 
justified in running.447  A final assumption is that liability is the best means for 
deterring careless conduct.448 
                                                                                                                                       
caused damage to the property of another], imposing further liability cannot reasonably be justified on 
the grounds of deterrence (unless a policy of full internalization of all losses resulting from accidents to 
the party who could have avoided the accident is to be pursued at all costs).” 
 

444 See, for example, M v. Newham London Borough Council [1995] 2 A.C. 633, 675 (per 
Staughton LJ, affirmed on appeal  in X (Minors) v. Bedfordshire County Council [1995] 2 A.C. 633, 
718) arguing that “[o]ne advantage that is claimed for imposing a duty of care is that it encourages 
people not to be negligent.  I very much doubt if that is the case.  The great expansion of tortious 
liability over the last 150 years has had the remarkable feature, that the direct financial consequences 
almost invariably fall on someone whose purse is assumed to be bottomless, such as an insurance 
company or a large commercial concern or an organ of central or local government.” 

  
445 See, for example, James McNaughton Paper Group Ltd v. Hicks Anderson & Co [1991] 2 Q.B. 

113, 127 (per Neill LJ) arguing that “[in determining liability for misleading accounts it is necessary to 
consider whether the plaintiff] did use or should have used his own judgment and whether he did seek 
or should have sought independent advice.  In business transactions conducted at arms’ length it may 
sometimes be difficult for an advisee to prove that he was entitled to act on a statement without taking 
any independent advice or to prove that the adviser knew, actually or inferentially, that he would act 
without taking such advice.” 

  
446 See, for example, Stovin v. Wise [1996] 3 All E.R. 801, 829 (per Lord Hoffmann) arguing that 

“in one sense it is true that the fire brigade is there to protect people in situations in which they could 
not be expected to be able to protect themselves.  On the other hand, they can and do protect themselves 
by insurance against the risk of fire.  It is not obvious that there should be a right to compensation from 
a negligent fire authority, which will ordinarily enure by right of subrogation to an insurance company.”  

   
447 See, for example, Bolton v. Stone [1951] A.C. 850, 867 (per Lord Reid) arguing that “[i]n the 

crowded conditions of modern life even the most careful person cannot avoid creating some risks and 
accepting others.  What a man must not do, and what I think a careful man tries not to do, is to create a 
risk which is substantial.  ... In my judgment the test to be applied here is whether the risk of damage to 
a person on the road [from cricket balls struck from the field] was so small that a reasonable man in the 
position of the appellants, considering the matter from the point of view of safety, would have thought it 
right to refrain from taking steps to prevent the danger.” 

  
448 See, for example, (1) with respect to public authorities Stovin v. Wise [1996] 3 All E.R. 801, 

829 (per Lord Hoffmann) arguing that “[people] can and do protect themselves by insurance against the 
risk of fire.  It is not obvious that there should be a right to compensation from a negligent fire 
authority, which will ordinarily enure by right of subrogation to an insurance company.  The only 
reason would be to provide a general deterrent against inefficiency.  But there must be better ways of 
doing this than by compensating insurance companies out of public funds.”; and (2) with respect to 
statutory frameworks X (Minors) v. Bedfordshire County Council [1995] 2 A.C. 633, 762 (per Lord 
Browne-Wilkinson) arguing that “[the Education Act 1981] provides its own detailed machinery for 
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Third, a number of opposing argument-bites are available to rebut the deterrence 

argument-bite.  It may be argued that: 
(1) liability will discourage the defendant’s desirable conduct;449 
(2) liability would make the defendant behave in a detrimentally defensive 

manner;450 
(3) negligence is not the appropriate body of law to govern this dispute,451 for 

example, where the law of defamation arguably applies,452 the loss in 
question is a quality defect,453 an alternative enforcement procedure is 
available,454 or the law of contract arguably applies;455 and 

                                                                                                                                       
securing that the statutory purpose is performed.  If, despite the complex machinery for consultation and 
appeals contained in the Act, the scheme fails to provide the benefit intended that is a matter more 
appropriately remedied by way of the Ombudsman looking into the administrative failure than by way 
of litigation.” 
 

449 See supra notes 392-398 and accompanying text. 
 

450 See supra notes 387-391 and accompanying text. 
 

451 The maxim, as explained in Downsview Nominees Ltd v. First City Corp Ltd [1993] A.C. 295, 
316 (per Lord Templeman, citations omitted), is that “[there is a danger in] extending the ambit of 
negligence so as to supplant or supplement other torts, contractual obligations, statutory duties or 
equitable rules in relation to every kind of damage including economic loss.”   

 
452 See, for example, Balfour v. A-G [1991] 1 N.Z.L.R. 519, 529 (per Hardie Boys J, citation 

omitted) arguing that “[a]ny attempt to merge defamation and negligence is to be resisted.  Both these 
branches of the law represent the result of much endeavour to reconcile competing interests in ways 
appropriate to the quite distinct areas with which they are concerned, but not necessarily appropriate to 
each other.” 
 

453 See, for example, Murphy v. Brentwood D.C. [1990] 2 All E.R. 908, 475 (per Lord Bridge) 
arguing that “if a manufacturer produces and sells a chattel which is merely defective in quality, even to 
the extent that it is valueless for the purpose for which it is intended, the manufacturer’s liability at 
common law arises only under and by reference to the terms of any contract to which he is a party in 
relation to the chattel”. 
 

454 See, for example, Stapleton (1995), supra note 366, at 319 (citations omitted) arguing that 
“[where] judicial review or some other complaints procedure [is available, the denial of liability] will 
not mean that the plaintiff is left with no avenue of complaint or that the defendant is immune from 
control.” 
 

455 See, for example, (1) with respect to pre-contractual negotiations Banque Financiere de la Cite 
SA v. Westgate Insurance Co Ltd [1989] 2 All E.R. 952, 1013 (per Slade LJ) arguing that “[to impose a 
duty of care] would be to cut across all the principles of our law of contract relating to the effect of 
silence in the course of pre-contractual negotiations.”; (2) with respect to a well settled body of law 
Leigh and Sillavan Ltd v. Aliakmon Ltd [1986] 1 A.C. 785, 816-817 (per Lord Brandon) “where a 
general rule, which is simple to understand and easy to apply, has been established by a long line of 
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(4) it is unfair to hold the defendant liable as the plaintiff did not pay for the 
service being provided by the defendant.456 

 
 
3.  There was a contractual connection between the parties 
 
 Suppose that Alpha Ltd contracted with Beta Ltd for the supply of a new range of 
toy cars that Alpha wanted to sell in the Christmas market.  By mutual agreement, the 
companies agreed the Beta would sub-contract the supply of the wheels to Gamma 
Ltd.  Production delays meant that Gamma could not deliver the wheels on time and 
the Christmas market was missed.  Did Gamma owe Alpha a duty of care to produce 
the wheels in a timely fashion? 
 

                                                                                                                                       
authority over many years, I do not think that the law should allow special pleading in a particular case 
within the general rule to detract from its application.  If such detraction were to be permitted in one 
case, it would lead to attempts to have it permitted in a variety of other particular cases, and the result 
would be that the certainty, which the application of the general rules presently provides, would be 
seriously undermined.”; (3) with respect to the existence of a contract between the defendant and a third 
party Winterbottom v. Wright (1842) 10 M. & W. 109, 115 (per Lord Abinger CB) arguing that “[b]y 
permitting [an action by a third party to a contract], we should be working this injustice, that after the 
defendant had [completed the contract to the other party’s satisfaction], and after all matters between 
them had been adjusted, and all accounts settled on the footing of their contact, we should subject them 
to be ripped open by this action of tort being brought against him.”; and (4) with respect to parties in a 
contractual relationship Tai Hing Ltd v. Liu Chong Hing Bank [1986] A.C. 80, 107 (per Lord Scarman) 
arguing that “[t]heir Lordships do not believe that there is anything to the advantage of the law’s 
development in searching for a liability in tort where the parties are in a contractual relationship.  This 
is particularly so in a commercial relationship. … Their Lordships do not … accept that the parties’ 
mutual obligations in tort can be any greater than those to be found expressly or by necessary 
implication in their contract.” 

The binary opposite of the argument that negligence is not the appropriate body of law to govern 
this dispute is the argument that the plaintiff has the right to choose her legal remedy (see infra notes 
467-469 and accompanying text). 
 

456  See, for example, Caparo Industries plc v. Dickman [1990] 2 A.C. 605, 621 (per Lord Bridge) 
arguing that “[a failure to restrict third party liability would] confer on the world at large a quite 
unwarranted entitlement to appropriate for their own purposes the benefit of expert knowledge or 
professional expertise attributed to the maker of the statement.”  

This argument may be rebutted where the defendant received indirect consideration for the service 
she performed (“It may often be material to consider whether the [defendant] is acting purely out of 
good nature or whether he is getting his reward in some indirect form.  The service that a bank performs 
in giving a reference is not done simply out of a desire to assist commerce.  It would discourage the 
customers of the bank if their deals fell through because the bank had refused to testify to their credit 
when it was good.”  Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] A.C. 465, 529 (per Lord 
Devlin).). 
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In general, when the parties were in a contract, indirectly linked by a chain of 
contracts, or could have contracted, two conflicting principles are triggered.  On the 
one hand, the defendant may argue that where there is a contractual connection 
between the parties, there should be no obligations other than those that they have 
explicitly agreed to.  On the other hand, from the very same factual characterisation of 
the relationship between the parties, it may be argued that the plaintiff has the right to 
choose her legal remedy and that, as a consequence, the law of negligence is 
applicable.  These principles are evaluated in turn. 

 
 
a) The “proximity to contract excludes negligence liability” argument-bite 
 
The rationale of the principle that proximity to contract excludes negligence 

liability is that “[i]t should be no part of the general function of the law of tort to fill in 
contractual gaps.”457  This argument can be made with respect to commercial parties 
generally,458 parties in contract459 and parties indirectly linked by a chain of 
contracts.460   

The proximity to contract excludes negligence liability cluster-bite may be 
supported by the following argument-bites: 

                                                
457 Banque Financiere de la Cite SA v. Westgate Insurance Co Ltd [1989] 2 All E.R. 952, 1011 

(per Slade LJ). 
 

458  See, for example, East River Steamship Co v. Transamerica Delaval Inc (1986) 476 U.S. 858, 
872-73 (per Blackmun J, citation omitted) arguing that “[c]ontract law, and the law of warranty in 
particular, is well suited to commercial controversies of the sort involved in this case because the parties 
may set the terms of their own agreements. ... Since a commercial situation generally does not involve 
large disparities in bargaining power, we see no reason to intrude into the parties’ allocation of risk.” 

 
459 See, for example, Greater Nottingham Co-operative Society Ltd v. Cementation Piling and 

Foundations Ltd [1989] Q.B. 71, 106 (per Woolf LJ) arguing that “[the express undertaking of a direct 
but limited contractual responsibility is] inconsistent with any assumption of responsibility beyond that 
which has been expressly undertaken.” 

 
460  See, for example, South Pacific Manufacturing Co Ltd v. New Zealand Security Consultants & 

Investigations Ltd [1992] 2 N.Z.L.R. 282, 308 (per Richardson J) arguing that “[t]ort theory should 
remain consistent with contract policies.  In public policy terms I consider that where, as here, [three 
parties are linked by contracts which] cover the two relationships, those contracts should ordinarily 
control the allocation of risk”. 
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(1) social welfare will be enhanced by allowing the market to operate 
freely;461 

(2) negligence is not the appropriate body of law to govern this dispute;462 
(3) it is morally unfair to rewrite the terms of the contract,463 and 
(4) to rewrite the terms of the contract would undermine the defendant’s 

legitimate expectations.464 
 
The argument may be attacked by presenting reasons why a contractual solution 

would have been unlikely.  Such reasons included transaction costs, monopoly power 
and status.465  Furthermore, the principle assumes that we are not dealing with 

                                                
461  The maxim, as explained in POSNER, supra note 416, at 14-15, is that “ [w]here resources are 

shifted pursuant to a [voluntary transaction], we can be reasonably sure that the shift involves an 
increase in efficiency. The transaction would not have taken place if both parties had not expected it to 
make them better off. This implies that the resources transferred are more valuable in their new owner's 
hands.”  

This bite assumes that the usual postulates for an efficient market are satisfied.  In particular, it is 
assumed that the parties are well informed with reasonably equal bargaining power. 
 

462 See supra notes 451-455 and accompanying text. 
 
463 The maxim, as explained in Banque Financiere de la Cite SA v. Westgate Insurance Co Ltd 

[1989] 2 All E.R. 952, 1013 (per Slade LJ), is that “[t]he law cannot police the fairness of every 
commercial contract by reference to moral principles.  It frequently appears with hindsight … that one 
contracting party had knowledge of facts which, if communicated to the other party, would have 
protected him from loss.  However, subject to well recognised exceptions, the law does not and should 
not undertake the reopening of commercial transactions in order to adjust such losses.” 
 The binary opposite of this formal fairness argument is a substantive fairness argument that it is 
unfair to enforce contractual terms in the absence of a genuine chance for bargaining to take place. 
 

464 The maxim, as explained in Simaan General Contracting Co v. Pilkington Glass Ltd (No 2) 
[1988] Q.B. 758, 782 (per Bingham LJ) is that “[where the plaintiff and defendant were indirectly 
linked by a chain of contracts,] I do not think it just and reasonable to impose on the defendants a duty 
of care towards the plaintiffs ... .  [T]here is no reason why claims ... should not be pursued down the 
contractual chain ... .  That is the usual procedure.  It must be what the parties contemplated when they 
made their contracts.  I see no reason for departing from it.” 
 

465 See, for example, Hollis v. Dow Corning Corp (1995) 129 D.L.R. (4th) 609, 618 (per La Forest 
J) arguing that “[t]he duty to warn [consumers of dangers inherent in the use of its product of which it 
has knowledge or ought to have knowledge] serves to correct the knowledge imbalance between 
manufacturers and consumers by alerting consumers to any dangers and allowing them to make 
informed decisions concerning the safe use of the product.” 
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personal injuries.  If this were the case then the ability to contract is irrelevant because 
it is not necessary to bargain for physical protection.466 

 
 
b) The “plaintiff has the right to choose her legal remedy” argument-bite 
 
As regards the competing principle that the plaintiff has the right to choose her 

legal remedy, the rationale for this argument is that “the existence of [alternative heads 
of claim does not a priori prevent] the recognition of a duty of care where, but for the 
existence of the [other claims], it would be fair, just and reasonable to recognise [a 
duty.]”467  This argument-bite may be applied where, for example, the plaintiff and the 
defendant are in a contractual relationship.468  It is opposed by its binary opposite 
argument-bite which is that negligence is not the appropriate body of law to govern 
this dispute.469 
 

                                                
466 See, for example, Jane Stapleton, Tort, Insurance and Ideology, 58 MOD. L. REV. 820, 839 

arguing that “the law vindicates a modern moral consensus: that we need not bargain to protect 
ourselves from physical injury”.  
 

467 Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 161 (per Lord Slynn). 
 

468 See, for example, Henderson v. Merrett Syndicates Ltd [1994] 3 All E.R. 506, 532-533 (per 
Lord Goff) arguing that “[it is not objectionable that the plaintiff is] entitled to take advantage of the 
remedy which is most advantageous to him, subject only to ascertaining whether the tortious duty is so 
inconsistent with the applicable contract that … the parties must be taken to have agreed that the 
tortious remedy is to be limited or excluded.”  
 

469 See supra notes 451-455 and the accompanying text. 
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4.  A socially desirable relationship 
 
 Suppose that the parties are in a relationship which the courts generally perceive as 
desirable and deserving of judicial promotion.  For example, the plaintiff and 
defendant may be family members or in a professional relationship such as that 
between a doctor and a patient or a social worker and a client.  Should duties of care 
operate within such relationships? 

 
Where the parties’ relationship is perceived to be desirable, two competing 

elementary-bites are triggered.  The first is an argument in favour of liability on the 
grounds that the parties’ relationship will be enhanced by the imposition of liability.470  
The competing argument-bite is that the parties’ relationship would be destabilised by 
the imposition of liability.  Such an argument may be made where the relationship is 
ripe for vexatious litigation,471 or in a setting where the law would be an unwelcome 
intruder.472 
 

                                                
470 See, for example, Hollis v. Dow Corning Corp (1995) 129 D.L.R. (4th) 609, 621 (per La Forest 

J) arguing that “[a] high standard for disclosure protects public health by promoting the right to bodily 
integrity, increasing consumer choice and facilitating a more meaningful doctor-patient relationship.” 

 This may be opposed by arguing that social welfare will be enhanced by allowing the market to 
operate freely (see supra note 461). 

 
471 See, for example, X (Minors) v. Bedfordshire County Council [1995] 2 A.C. 633, 750-751 (per 

Lord Browne-Wilkinson) arguing that “[t]he relationship between the social worker and the child’s 
parents … is fertile ground in which to breed ill feeling and litigation, often hopeless, the cost of which 
both in terms of money and human resources will be diverted from the performance of the social service 
for which they were provided.  The spectre of vexatious and costly litigation is often urged as a reason 
for not imposing a legal duty.  But the circumstances surrounding cases of child abuse make the risk a 
very high one which cannot be ignored.” 
 

472  See, for example, Rootes v. Shelton (1966) 86 W.N. (Pt. 1) (N.S.W.) 94, 109 (per Asprey JA, 
overturned on appeal (1967) 116 C.L.R. 383) arguing that “I cannot … conclude as a matter of judicial 
policy that in the joint performance of a sporting activity, pursued for pleasure and not as a business, 
there is any legal duty imposed upon the participants to obey the laws, rules or practices of the sport, so 
that unintentional conduct of one of the players, amounting to a breach of the law, rule or practice of the 
game which results in injury to another player, subjects him to an action at law for damages for 
negligence.  In my opinion, this would extend into unreasonable categories a legal duty of care for 
which there is presently no demand in our social system”. 
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5.  A socially undesirable relationship 
 
 Does the driver of a getaway car owe a duty of careful driving to her bank-robbing 
passengers?  In general, where the relationship between the parties is perceived as 
being socially undesirable it may be argued that the court should wash its hands of the 
whole affair and that the parties’ undesirable relationship should not be condoned by 
adjusting their rights and obligations through negligence liability.473  On the other 
hand, this may be opposed by arguing that the plaintiff has a right to compensation.474 

                                                
473 See, for example, Gala v. Preston (1991) 172 C.L.R. 243, 270-271 (per Brennan J) arguing 

that “a plaintiff’s participation in a defendant’s commission of an offence [prevents] a duty of care to 
the plaintiff from arising … because the civil law cannot condone breaches of the criminal law. … 
[T]he criminal law is the chief legal means by which the peace and order of society are protected, no 
doctrine of the civil law can be allowed to impair the criminal law’s normative influence.”; and Holman 
v. Johnson (1775) 1 Cowp. 341, 343 (per Lord Mansfield) arguing that “[n]o Court will lend its aid to a 
man who founds his cause of action upon an immoral or an  illegal act.” 

 
474 See, for example, Revill v. Newbery [1996] 1 All E.R. 291, 301 (per Evans LJ) arguing that “it 

is one thing to deny to a plaintiff any fruits from his illegal conduct, but different and more far-reaching 
to deprive him even of compensation for injury which he suffers and which otherwise he is entitled to 
recover at law.” 
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C. Conclusions 
 
In this chapter the power and potential usefulness of the structural model of legal 

merit argumentation put forward in Chapter 5 has been demonstrated.  I have shown 
that a body of law can be broken down into the entities and relationships described by 
the framework.  The framework provides a structure well-suited to capturing and 
organising the range of important duty of care arguments touching upon the 
relationship between the parties. 

 
In the third and final part of this thesis I present a computational implementation 

of this theoretical model of legal merit argumentation. 
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Part Three: LARA, A Working System 
 
 

In the computer field, the moment of truth is a running program; all else is 
prophesy.475 

 
 
 Suppose that a defendant public authority responsible for certifying doctors as fit 
to practice medicine is being sued for harm caused by a doctor who was negligently 
certified.  If the public authority commissions a lawyer to prepare a research brief on 
possible arguments against the imposition of liability, the brief might well contain an 
argument along the following lines: 
 

If liability is imposed, it would place an undue burden on the defendant and people in 
the defendant's position because the direct cause of the loss suffered by the plaintiff 
was a third party and, therefore, liability would require the defendant to stop third 
parties from harming the plaintiff. 
          
 I have one example of the way in which the principle that liability would be 
overburdensome has been applied in the past.  Since liability would require the 
defendant to stop third parties from harming the plaintiff consider the argument that  
'[only a 24-hour guard on the premises would have been sufficient to prevent vandals 
entering and starting the fire which damaged the neighbouring property.]  People do 
not mount 24-hour guards on empty properties and the law would impose an 
intolerable burden if it required them to do so save in the most exceptional 
circumstances.'  Smith v. Littlewoods Ltd [1987] 1 A.C. 241, 251 (per Lord Griffiths). 
          
 

 Against this argument a lawyer for the injured plaintiff might suggest that: 
 

The applicability of the principle that liability would be overburdensome to the case 
in question may be doubted.  On the basis of the information you have given me, it 
may be argued that liability would not be overburdensome for the following reasons.  
First, the courts can be trusted not to set the standard of liability too high.  As 
explained by Lord Slynn in Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 
161 '[t]he courts can be trusted to set a standard which is not higher than the law of 
negligence demands' and by Lord Nicholls (dissenting) in Stovin v. Wise [1996] 3 All 
E.R. 801, 814 '[in determining whether a duty of care has been breached] Courts are 
well able to recognise that reasonable people can reach widely different conclusions 
when making decisions based on social, political or economic grounds'.  Second, 
liability does not impose an absolute obligation, it only requires the defendant to take 
reasonable care.  As explained in Carmarthenshire County Council v. Lewis [1955] 1 
All E.R. 549, 566 (per Lord Reid) 'imposing a duty of care will [not] put an 
impossible burden on harassed mothers who will have to keep a constant watch on 

                                                
475  H. A. SIMON, THE SHAPE OF AUTOMATION: FOR MEN AND MANAGEMENT xv (1965). 
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their young children. ...  There is no absolute duty; there is only a duty not to be 
negligent, and a mother is not negligent unless she fails to do something which a 
prudent or reasonable mother in her position would have been able to do and would 
have done'; and in Spring v. Guardian Assurance plc [1994] 3 All E.R. 129, 161 (per 
Lord Slynn) '[employers] are not being asked to warrant absolutely the accuracy of 
the facts or the incontrovertible validity of the opinions expressed but to take 
reasonable care in compiling or giving the reference and in verifying the information 
on which it is based.'. 
 

 
 The public authority might be advised to respond with an argument that liability 
should not be imposed because it would discourage the its desirable conduct: 
  

Liability will deter the defendant's desirable conduct for the following reasons.  First, 
the defendant was a public authority and has to balance conflicting social, political 
and economic goals and, therefore, the defendant's decision-making processes should 
be left unfettered by the threat of liability.  Second, the defendant was a public 
authority and, therefore, the defendant was acting for the collective welfare. 
                
I have a number of examples of the way in which the principle that liability would 
discourage the defendant's desirable conduct has been applied in the past. 
                
First, since the defendant was acting for the collective welfare compare your case 
with the argument that '[the defendant is a public law enforcement agency that acts for 
the public as a whole.]  While it is always tempting to yield to an argument based on 
the protection of civil liberties, I have come to the conclusion that the interests of the 
whole community are better served by not imposing a duty of care'.  Elguzouli-Daf v. 
Commissioner of Police [1995] 1 All E.R. 833, 842 (per Steyn LJ).  
                
Second, since the defendant was a public authority consider the argument that '[a] 
great deal of police time, trouble and expense might be expected to have to be put into 
the preparation of the defence to [an action in negligence] and the attendance of 
witnesses at trial.  The result would be a significant diversion of police manpower and 
attention from their most important function, that of the suppression of crime.'  Hill v. 
Chief Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith) 
                
Third, on the basis that the defendant's decision-making processes should be left 
unfettered by the threat of liability consider the argument that '[i]t is well settled that 
judges, barristers, solicitors, jurors and witnesses enjoy an absolute immunity from 
any form of civil action being brought against them in respect of anything they say or 
do in court during the course of a trial. ...  It is of great public importance that they 
shall all perform their respective functions free from fear that disgruntled and possibly 
impecunious persons who have lost their cause or been convicted may subsequently 
harass them with litigation'.  Sutcliffe v. Thackrah [1974] A.C. 727, 757 (per Lord 
Salmon). 
                
Fourth, because the defendant was acting for the collective welfare compare your case 
with the argument that '[t]he fact that a defendant acts for the collective welfare is a 
matter to be taken into consideration when considering whether it fair, just and 
reasonable to impose a duty of care'.  Marc Rich & Co v. Bishop Rock Marine [1995] 
3 All E.R. 307, 331 (per Lord Steyn). 
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One interesting feature about this exchange is that the excerpts are completely 
computer generated.476  They were produced by LARA, a LKBS which I have designed 
and produced based on the theory of legal merit argumentation put forward in Part 
Two of this thesis.  “LARA” is short for Legal Argument Research Assistant.  As can 
be seen from the dialogue, LARA is capable of generating legal merit arguments, of 
responding to these with rebutting arguments and of retrieving on-point argument-
quotes.  This part of my thesis describes LARA and evaluates its performance as well 
as the utility of the theory which lies behind it.  
 

The organisation of Part Three is as follows.  Chapters 7 and 8 describe the way in 
which the structural model of legal merit argumentation developed in Part Two of this 
thesis is implemented at the “symbol level”477 in LARA.  The guiding philosophy 
behind the development of LARA was to produce a LKBS which was as simple as 
possible yet capable of demonstrating the important features of the framework 
presented in Part Two.  The formalisation of a theory of legal reasoning into a 
computer implementable model involves a number of choices relating to the goals of 
the LKBS, the way arguments are to be stored and the reasoning procedures to be 
adopted.  Chapter 7 discusses these general issues and sets out the approach taken in 
building LARA.  Chapter 8 describes in more detail LARA’s ontological assumptions, 
inference procedures and computational operation.  

 
In Chapter 9 the operation of LARA is demonstrated upon the test domain of duty 

of care merit arguments pertaining to the relationship between the parties (as discussed 
in Chapter 6), the performance of LARA is evaluated and its potential for further 
development is discussed.  
 

                                                
476 The quoted text has been altered cosmetically from the output produced by LARA.  In 

particular, the case names have been italicised, the number of characters per line has changed and the 
paragraphs have been justified.  The full (unedited) sample output from which the excerpts are taken is 
presented infra in Section 9.A.3. 

 
477 Allen Newell, The Knowledge Level, 18 ARTIFICIAL INTELLIGENCE 87, 94-95 (1982). 
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VII. DESIGN ISSUES 
 

In this chapter I consider some of the general design issues associated with a 
LKBS capable of generating legal merit arguments.  Four major issues are discussed: 
Should the LKBS aim at argument generation or legal decision-making?  How 
important is it to set out explicitly the model of legal reasoning being implemented?  
What distinctions should be drawn between knowledge and meta-knowledge?  And 
what is the appropriate role for logic in developing a LKBS capable of reasoning with 
legal merit arguments?  As well as defining the approach adopted in designing LARA, I 
take advantage of this broad ranging discussion to situate these aspects of my work 
within their wider research context.  
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A. Finding Arguments and Drawing Legal Conclusions 
 

A LKBS should focus on argument generation rather than legal problem solving.  
This choice is important because the problems that arise when an attempt is made to 
reproduce legal reasoning processes on computers are particularly acute with respect 
to the drawing of legal conclusions.  Legal decision-making involves very difficult 
issues of balance, common sense, reasonableness and fit, and the whole process is 
animated by the decision maker’s vision of justice and fairness.478  This complexity, 
and our lack of understanding of it, puts the creation of a realistic model of legal 
decision-making well outside the range of tasks that can currently be tackled using AI 
techniques.  A more realistic approach would seem to be the application of AI 
techniques to the process of legal argument generation, leaving the resolution of 
competing arguments to human decision makers.  

  
Both approaches have been present in AI and law since its beginnings.479  The 

legal decision-making approach had its heyday in the 1980s with the popularity of 
rule-based legal expert systems.  For example, in 1987 Richard Susskind suggested 
that legal expert systems should “be designed today to perform this most fundamental 
operation of drawing legal conclusions ... through the deployment of some rational 
reasoning process”480.  Since the late 1980s, however, there has been a marked shift of 
attention away from legal decision-making and towards the modelling of argument.  
Today, it is probably fair to say that a consensus view exists within the AI and law 
community to the effect that any account of legal reasoning capable of providing the 
basis for useful AI applications must allow for and take into consideration the 
existence of valid but conflicting arguments in legal discourse.  
 

                                                
478 For an interesting account of the judicial decision-making process, see KENNEDY, supra note 

301. 
 
479 The first working legal expert systems were based on the rule-based model of legal reasoning 

and were designed to reach legal conclusions (see, for example, Popp & Schlink, supra note 37).  On 
the other hand, research on the modelling of legal argumentation has been undertaken since the mid-
1970s.  In this regard the work of Thorne McCarty is noteworthy (see L. Thorne McCarty, Reflections 
on TAXMAN: An Experiment in Artificial Intelligence and Legal Reasoning, 90 HARV. L. REV. 837 
(1977); and sources cited infra note 483). 

  
480 See SUSSKIND, supra note 18, at 43. 
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During the last decade, interest has been shown in a number of aspects of 
argumentation.481  Within AI and law, some researchers have used models of 
argumentation as a framework for increasing the comprehensibility and persuasiveness 
of the explanations given by a LKBS of its reasoning process.482  Others have 
deployed the idea of argument generation in the contexts of modelling legal 
concepts,483 case-based reasoning484 and argumentation frameworks.485  A third group 
has explored the dialogical and procedural aspects of argumentation.486  The most 
recent application of this work has been to allow multiple-users to access and 
contribute to an argument in a virtual forum.487  This interest in argumentation also 
extends to wider AI research.  Here models of argument have been applied in the 

                                                
481 See generally Bench-Capon, supra note 175. 
 
482 See, for example, Trevor Bench-Capon, Frans Coenen & Paul Orton, Argument-based 

Explanation of the British Nationality Act as a Logic Program, 2 LAW, COMPUTERS & ARTIFICIAL 
INTELLIGENCE 53 (1993); and John Zeleznikow & Andrew Stranieri, The Split-up System: Integrating 
Neural Nets and Rule Based Reasoning in the Legal Domain, in PROCEEDINGS OF THE FIFTH 
INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 185 (1995). 

  
483 See L. Thorne McCarty, An Implementation of Eisner v. Macomber, in PROCEEDINGS OF THE 

FIFTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 276 (1995).  The key 
concept McCarty evokes in his explanation of the creation of analogies and counter-examples is the 
idea that new examples can be created by applying transformation rules (“deformations”) to a set of 
known exemplars (“prototypes”).  The main ongoing interest in this work is in the development of a 
“deep conceptual model” of states, events and actions with the facility to handle time, quantities, 
permissions, obligations and the like, to enable concepts such as “taxable property” and “share 
distributions” to be realistically handled (see, L. Thorne McCarty, A Language for Legal Discourse I.  
Basic Features, in PROCEEDINGS OF THE SECOND INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 180 (1989)).  A full discussion of this work is beyond the scope of this thesis. 

  
484 See supra notes 140-148 and accompanying text. 
  
485 See supra Chapter 3. 

 
486  See generally Lodder & Herczog, supra note 16; and GORDON, supra note 16. 

 
487 See Gordon & Karacapilidis, supra note 17; and Ronald P. Loui, Jeff Norman, Joe Altepeter, 

Dan Pinkard, Dan Craven, Jessica Lindsay & Mark Foltz, Progress on Room 5: A Testbed for Public-
Interactive Semi-Formal Legal Argumentation, in PROCEEDINGS OF THE SIXTH INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 207 (1997). 
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comprehension of editorial texts488 and used as a framework for storing and retrieving 
database-type knowledge.489  

Within this diverse field, the body of work closest in overall outlook to my own is 
that of Edwina Rissland and her colleagues.490  The common assumption behind both 
projects is that “law has no analytical model or procedure for resolving the competing 
factors, no weighting scheme or function that yields the ‘right answer’ through some 
deductive or mathematical process.”491  This starting point has resulted in a shared 
search for an understanding of the kinds of entities which populate, and moves that 
may be made within, legal discourse and for a knowledge representation which 
facilitates the computational implementation of such entities and moves.  Our 
approaches are closely linked to the notion of law as a form of practical argumentation 
in which each side searches for arguments based on the available evidence and legal 
materials which justify its claims.492  In this environment, the appropriate role for AI 
and law research is “to find ways of structuring a machine-readable knowledge base 
which could hold legal information in actually or potentially inconsistent formulations 
so that the user would be able to learn of possible lines of argument leading to rival 

                                                
488  See SERGIO J. ALVARADO, UNDERSTANDING EDITORIAL TEXT: A COMPUTER MODEL OF 

ARGUMENT COMPREHENSION (1990).  I am grateful to Ron Loui for this reference. 
   
489 See Neil Yerkey, TOPOS: An Advice System for the Invention of Persuasive Arguments, 9 J. 

EDUCATIONAL COMPUTING RESEARCH 519 (1993). 
490  Their work is represented by three major systems; HYPO, CABARET, and BankXX. 
HYPO reasons with cases.  As discussed in supra Section 2.B.(5).(b) HYPO attempts to find the 

most relevant cases for both sides in a legal argument.  See ASHLEY, supra note 140. 
CABARET extends the HYPO analysis by implementing two higher levels of argument analysis – 

argument strategies and argument moves.  Argument strategies provide the system with an 
argumentation goal.  One strategy is “If a rule’s conditionals are not met and one wants the rule to 
succeed, then broaden the rule.”  Argument moves specify how an argument strategy may be satisfied 
given the cases available.  See David B. Skalak & Edwina L. Rissland, Arguments and Cases: An 
Inevitable Intertwining, 1 ARTIFICIAL INTELLIGENCE AND LAW 3 (1992). 

BankXX models legal research, which of course is a preliminary step to legal argument generation.  
In BankXX legal knowledge is modelled as a highly interconnected network whose nodes represent 
various items of legal knowledge (such as cases and legal theories) and whose links represent their 
interconnections.  In a method analogous to that of a legal researcher, BankXX searches this network 
for useful argument building blocks (or “argument pieces”), such as supporting cases, contrary cases, 
applications of legal theories, and references to prototypical factual situations.  See Edwina L. Rissland, 
David B. Skalak & M. Timur Friedman, BankXX: Supporting Legal Arguments through Heuristic 
Retrieval, 4 ARTIFICIAL INTELLIGENCE AND LAW 1 (1996). 
 

491  ASHLEY, supra note 140, at 28. 
 
492 See Saunders, supra note 217, at 567-568; and MACCORMICK, supra note 152, at 14-15. 
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conclusions.”493  Where my approach diverges from that of Rissland and her 
colleagues is in the choice of entities to be modelled and, consequently, the knowledge 
representation and inference procedures to be used.  While their systems have dealt 
primarily with cases, for the reasons given in Part Two, my interest is with legal merit 
arguments. 

                                                
493 MacCormick, supra note 124, at 201. 
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B. Artificial Intelligence, the Knowledge Problem and Explicit versus 
Implicit Ontologies 

 
An ontology is a description of “what is”.  In AI, an ontology is an explicit 

conceptualisation of the knowledge domain upon which a particular AI program 
operates.494  The domain is conceptualised in terms of its important entities and the 
relations between them.  In the last couple of years researchers in AI and law have 
started to explicitly consider and develop ontologies relating to various aspects of 
legal reasoning.495  This thesis contributes to this body of work by developing an 
ontology of legal merit arguments. 

 
Every AI program makes assumptions about the primitive entities and 

relationships within its domain of operation.  The need for some sort of domain 
conceptualisation is presupposed by the necessity of representing knowledge within 
the system.  The set of assumptions made about the domain is, however, often left 
implicit.  As a result, competing conceptualisations cannot be openly evaluated.  In 
this section I argue that given the crucial importance of the knowledge representation 
scheme to the functionality of an AI program, the ontology being used should be 
specified as explicitly as possible. 

 
The choice of representation scheme will have major effects on the range of 

problems that can be tackled, the efficiency with which problems are solved and the 

                                                
494  See T.R. Gruber, The Role of Common Ontology in Achieving Sharable, Reusable Knowledge 

Bases, in PRINCIPLES OF KNOWLEDGE REPRESENTATION AND REASONING, IN KR ’91, PROCEEDINGS OF 
THE SECOND INTERNATIONAL CONFERENCE 601-602 (J. Allen, R. Fikes & E. Sandewall eds., 1991). 

 
495  For a recent survey see T.J.M. Bench-Capon & P.R.S. Visser, Deep Models, Ontologies and 

Legal Knowledge Based Systems, in PROCEEDINGS OF THE NINTH INTERNATIONAL CONFERENCE ON 
LEGAL KNOWLEDGE BASED SYSTEMS, JURIX-96 3 (1996).  For examples of ontologies that have been 
developed in AI and law see P.R.S. VISSER, KNOWLEDGE SPECIFICATION FOR MULTIPLE TASKS: A CASE 
STUDY OF THE INTERACTION PROBLEM IN THE LEGAL DOMAIN (1995); and R.W. VAN KRALINGEN, 
FRAME-BASED CONCEPTUAL MODELS OF STATUTE LAW (1995).  The general approach taken in these 
papers has a longer heritage than suggested by the recent appearance of the term “ontology” in the 
literature.  A similar philosophy is evident in older AI and law research under the rubric of “deep 
conceptual models”.  See, for example, McCarty, supra note 483; and R.K. Stamper, The Role of 
Semantics in Legal Expert Systems and Legal Reasoning, 4 RATIO JURIS 219 (1991). 

In many ways support for the development of explicit ontologies is simply an extension of 
Susskind’s “jurisprudential approach” of explicating the assumptions that lie behind the model of legal 
reasoning adopted by a LKBS.  See SUSSKIND, supra note 18. 
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feasibility of knowledge acquisition, verification and updating.496  The functional 
dependency of an AI program upon the representation scheme deployed may be 
referred to as the “knowledge problem”.497 

 
The knowledge problem is easily illustrated.  Consider the vast array of ways in 

which a collection of different bottles of wine could be represented in a computer 
knowledge base.  To being with, the representation may be free-form or structured.  
Possible free-form representations include a series of digitised pictures or textual 
descriptions.  If the representation is structured, there are three main issues to 
consider.  First, which features of the bottles are noted?  For example, which of the 
following should be included: the colour of the bottle, the kind of wine, the vintage, 
the origin of the wine, the price, and the place of purchase?  Second, what level of 
detail is recorded?  If the type of wine is recorded, do we note a chemical analysis of 
the wine, the grape varieties present or simply the tint (red, white or rosé) of the wine?  
Third, how is the recorded information organised?  For example, are the wines 
indexed according to their tint, their vintage or both? 

 
A suitable representation can only be determined with a specific task in mind.  So, 

let us suppose that the goal is to write a program to choose a bottle of wine to 
accompany a meal at a restaurant and that this choice depends on the food ordered and 
the customer’s budget.  An appropriate knowledge representation makes the 
programming task straightforward and the operation efficient, whereas an 
inappropriate representation can make the problem insoluble.  If we choose a 
structured representation with the wines indexed according to their tint and their price, 
then all that is required to complete the program is a set of rules linking food types to 
wine tints and a budget constraint imposed by the customer.  Compare this situation to 
the kind of program that would be required if the representation consisted of either 
digitised pictures of the bottles or an index based on a chemical analysis of the wine.  
This simple example illustrates that the difference between an appropriate and an 
inappropriate representation can mean the difference between an easy solution to the 
programming task and no solution at all, an efficient knowledge acquisition process 

                                                
496 See NIKOLOPOULOS, supra note 191, at 57-60. 
  
497  See COPELAND, supra note 9, at 91-92. 
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and one that is unnecessarily tedious, and a knowledge base which is concise and well 
structured and one which is unwieldy and largely redundant. 

 
An ontology determines the analytical pieces into which the domain’s reality will 

be divided.  This is perhaps the most important task in the creation of an AI 
application.  The repertoire of elements into which legal merit arguments are broken 
and the procedural rules which connect these elements determine the ability of an AI 
program to represent, generate, support and rebut legal merit arguments.  Once an 
appropriate ontology has been specified, the program will follow.   

 
As the choice-of-wine example demonstrates, ontologies cannot be read off the 

world, rather they are chosen in “an active, creative process of theory framework 
construction and selection.”498  A number of general guidelines may be put forward 
for the creation of a suitable ontology:499 

 
- Important entities and relationships should be made explicit by the 

representation. 
- Irrelevant details should be suppressed. 
- The representation should be complete in the sense that all of the entities 

that should be represented can be represented. 
- The representation should facilitate knowledge processing by being 

concise and creating powerful informational links. 
- The representation should facilitate knowledge acquisition, verification 

and updating by being transparent, easy to follow and natural to domain 
experts. 

 
 

 These are the criteria against which the model of legal merit argumentation put 
forward in the next chapter should be measured. 

 

                                                
498 Tom Routen, On Isomorphic Formalisations, 4 ARTIFICIAL INTELLIGENCE AND LAW 113, 127 

(1996). 
  
499  See generally WINSTON, supra note 1, at 16-18. 
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C. Knowledge and Meta-Knowledge 
 
 The generation of legal arguments by a lawyer calls for the use of two different 
types of legal knowledge.  First, a lawyer must be able to recall past arguments that are 
relevant to the case she is considering.  Second, she must be able to manipulate these 
arguments in a number of ways.  In particular, she must be able to decompose 
arguments and reconstruct new ones from the pieces, and she must be able to construct 
supporting and rebutting arguments using, for example, knowledge of the structural 
relationships discussed in Part Two.  We may call this second kind of knowledge, that 
is, knowledge about how to manipulate other knowledge, meta-knowledge. 
 

These two aspects of legal knowledge correspond to two complementary senses in 
which we can understand the meaning of an argument.500  First, an argument can be 
understood in a static descriptive sense as a single piece of reasoning consisting of a 
number of premises, one of which is a conclusion which is said to follow from the 
others.501  Second, argument can be thought of as a dialectical process whereby 
arguments are constructed and conflicting points of view brought to bear upon each 
other.  Here the focus is on how arguments are generated, supported and rebutted.  
This understanding of an argument deals with the meta-level aspects of legal 
argumentation.  These dual aspects of argument complement each other, but 
distinguishing between them assists in developing a clear understanding of each. 
 

The basic objects of my analysis, that is, legal merit arguments, are represented 
and stored in a declarative fashion in LARA’s knowledge base.  This is known as the 
object level.  Meta-knowledge that describes how entities in the object level may be 
chained together, attacked or defended, and how they are typically organised, is also 
modelled.  These constitute the procedural knowledge required for LARA to operate 
with savoir faire. 
 

A division similar to the one advocated here is present in the work of St.-Vincent, 
Poulin, Bratley, Frémont and MacKaay.502  Their dialectical reasoning system consists 
                                                

500 See Freeman and Farley, supra note 193, at 166 
 

501 See generally WALTON, supra note 208, at 3-41. 
  
502 See Poulin, Bratley, Frémont & MacKaay, supra note 77; and St.-Vincent, Poulin & Bratley, 

supra note 194.  For other research projects in which knowledge and meta-knowledge are explicitly 
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of an object level containing basic rules of law and a meta-level containing procedural 
rules for the production of arguments.  These meta-level rules are designed “to 
implement the general, procedural, adversarial and inferential expertise of legal 
thinking and judicial practice.”503  Their system is capable of modelling and reasoning 
with different interpretations of rules and to make choices between conflicting rules.  
Similarly, but without being as explicit about the knowledge/meta-knowledge 
distinction, many other AI and law research projects have profited from separating 
argument building blocks (such as cases and rules) from argument building 
strategies.504 
 
 Creating a fundamental distinction between knowledge and meta-knowledge is 
desirable for a number of reasons.  First, the knowledge base is more transparent 
because the distinction forces the declarative knowledge and procedural rules to be 
stated clearly and explicitly.  This transparency facilitates the processes of knowledge 
maintenance and knowledge verification.   

Second, the implementation of this distinction permits a richer model of legal 
reasoning to be developed.  As Poulin, Bratley, Frémont and MacKaay explain:505 
                                                                                                                                       
separated see, for example, Uri J. Schild & Shai Herzog, The Use of Meta-Rules in Rule Based Legal 
Computer Systems, in PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON ARTIFICIAL 
INTELLIGENCE AND LAW 100 (1993); and Hajime Yoshino, The Systemization of Legal Meta-Inference, 
in PROCEEDINGS OF THE FIFTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 
266 (1995). 

  
503 St.-Vincent, Poulin & Bratley, supra note 194, at 139. 
  
504 With respect to cases, Vincent Aleven & Kevin D. Ashley, What Law Students Need to Know 

to WIN, in PROCEEDINGS OF THE FOURTH INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE 
AND LAW 152, 154 (1993), for example, discuss a number of basic argument moves such as citing a 
representative example, distinguishing a case and citing a counter-example.   

In the context of rules see, for example, Prakken & Sartor, supra note 178, at 335 who list the 
following types of argument structures; “contradictory rules, rules with assumptions, inapplicability 
statements, and priority rules.” 

The most extensive analysis of argument strategies in AI and law has been undertaken by Skalak & 
Rissland, supra note 490.  Skalak and Rissland consider the general forms of argument commonly used 
by lawyers.  They present a partial inventory of argument forms which includes, “slippery slope 
arguments”, “balancing arguments” and “make weight arguments”.  On the computational side, their 
CABARET system uses argument strategies such as “If a rule’s conditionals are not met and one wants 
the rule to succeed, then broaden the rule”, argument moves (which specify ways in which cases can be 
used to advance argument strategies) and argument primitives (which distinguish and analogise cases) 
to find cases relevant to the given context of an argument over statutory interpretation. 

 
505 Poulin, Bratley, Frémont & MacKaay, supra note 77, at 93.  Although the authors talk of 

“several levels” of knowledge their work, like mine, in fact uses two. 
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A lawyer uses many types of knowledge, substantive, interpretative, procedural and 
common sense.  If these different types of knowledge are tumbled pell-mell into a 
single mass of rules, confusion follows.  Using several levels of knowledge allows the 
situation to be represented much more clearly. 

 
 Third, new meta-level argument strategies which affect the entire object level 
section of the knowledge base can be easily added.  In general, the architecture 
facilitates knowledge reusability as the object level knowledge and the meta-level 
knowledge can be used independently of each other.  
 
 Fourth, the architecture will facilitate the production of explanations of the 
LKBS’s reasoning process. 
 
 Finally, the meta-knowledge provides the important components of the LKBS’s 
overall control strategy.  The meta-level rules, or argument operators, can be used to 
construct arguments from the object level knowledge, and ensure that they are logical, 
internally consistent and obey acceptable legal argumentation strategies.  These issues 
are particularly important in the context of a domain, such as this one, which contains 
contradictory axioms.  The meta-rules can also be used to find supporting and 
opposing arguments. 
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D. The Role of Logic in Legal Knowledge-Based System Design 
 
 In Part One of this thesis I criticised the manner in which formal logic has been 
applied in AI and law.  Notwithstanding these criticisms, there is still an important 
role for logic, broadly understood, in LKBS design.  The real power of logic in an 
argument modelling context is that it provides a standard form into which real world 
arguments can be translated.  Translating an argument into a well designed standard 
form brings to light likely targets of dispute and points at which buttressing arguments 
might be able to join.  I agree with the developers of formal argumentation 
frameworks that “strategies of attack and defence in dispute are partly based on the 
logical aspects of the language in which arguments are stated”506 and, therefore, that 
logic has an important role to play in modelling argumentation. 
 

For this reason, the object level framework for representing legal merit arguments 
that is developed in the following chapter uses a logic-based standard form.  It is 
important to ask whether this approach can be reconciled with my earlier criticisms of 
traditional formal logic and argumentation frameworks.  This really amounts to a 
question not about logic per se, but of how logic is used in a LKBS.  Here I suggest a 
number of guidelines which, if adhered to, will allow a LKBS to obtain the benefits of 
logic as a representation mechanism while carefully avoiding its many disadvantages.   

 
First, logic should be used as a representation scheme for individual arguments 

rather than for constructing a complete logic-based system.  This approach removes 
the constraints which are imposed when the knowledge base is required to be 
consistent and complete and the reasoning monotonic.  I therefore endorse the first 
part of the argumentation framework project, which was to allow for inconsistent 
premises and non-monotonic reasoning.507  The traditional view that a proposition in a 
logic system must be either universally true or universally false should also be 
abandoned.  Arguments will often be available both for and against a proposition and 
hence the appropriate way to think about propositions is as either arguably true (that 
is, there is some evidence or an argument in support of the proposition) or not 
arguably true (that is, no such evidence or argument exists). 

                                                
506 See Prakken & Sartor, supra note 178, at 332. 
  
507  See supra notes 177 & 190-194 and accompanying text. 
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Second, the model of logic used should not be based on the traditional deductive 
syllogism, but should rather take advantage of a richer model of argument layout.  The 
kinds of arguments to be found in arenas of everyday discourse – such as offices, 
living rooms, pubs, newspapers and classrooms – have been rarely subjected to 
searching academic analysis.  The tendency in the past has been to assume either that 
they were sufficiently well understood not to require analysis, or that the appropriate 
representation mechanism was traditional formal logic.  The modern approach, which 
began with Stephen Toulmin’s classic text Uses of Argument,508 is to forsake formal 
logic’s promise of certainty in favour of richer schemes of representation better able to 
capture the nuances of arguments, their components and their interactions.  Real world 
arguments are then seen not just in terms of their formal validity, but as a mode of 
interactive communication (either between people or through solitary deliberation) 
that takes place in a social, cultural and historical context.509  This approach takes the 
“practical business of argumentation” seriously.510  The knowledge representation 
framework which has been used in the development of LARA is derived from the 
“Toulmin model” of argument layout. 

 
 Third, the LKBS should adopt a control strategy which permits the construction of 
mutually contradictory arguments from mutually contradictory premises while 
avoiding the problem of ex falso sequitur quidlibet.511 

 
Fourth, the task of a LKBS using logic to represent arguments should be to 

generate all the arguments that are, on their face, relevant to the user’s problem; with 
the task of assessing the merits of conflicting arguments left to the user.  My reasons 
for adopting this approach were given above in my critical appraisal of argumentation 
frameworks.512 

                                                
508  See TOULMIN, supra note 208.  See also supra Section 4.A (discussing practical 

argumentation). 
 
509  See, for example, WALTON, supra note 208; ALEC FISHER, THE LOGIC OF REAL ARGUMENTS 

(1988); and JEROME E. BICKENBACH AND JACQUELINE M. DAVIES, GOOD REASONS FOR BETTER 
ARGUMENTS (1997). 

 
510 TOULMIN, supra note 208, at 95. 
  
511 See supra notes 190-194 and accompanying text. 
  
512 See supra Section 3.B.3 
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A similar philosophy is adopted by Bipin Indurkhya.513  Indurkhya has recently 
modelled arguments that may be made for and against classifying a home office as a 
“principal place of business” for taxation purposes.  The premises from which the 
arguments are created include extra-legal factors, some of which are mutually 
inconsistent.  His formalisation allows for the derivation of contradictory arguments 
from these premises.  For reasons consistent with my own, the idea of attempting to 
resolve these conflicts was rejected.514  Indurkhya’s work also illustrates the previous 
point, namely that the “derivability problem” can be readily overcome by using a 
suitable argument generation procedure.515 
 

Fifth, and finally, a LKBS should be designed in such a way that issues of natural 
language use and common sense reasoning are avoided as far as possible.  To this end: 
my approach concentrates on argument generation not legal decision-making; it allows 
for inconsistent premises and “arguably true” propositions; highly contextual modes of 
argument such as rule formulation, interpretation and application are not modelled 
directly; and it utilises structural relationships between legal merit arguments.   
 

If these five points are followed, then there is no reason why advantage cannot be 
taken of the benefits of logic as a representation mechanism without incurring its 
costs.  Because of the deviations in this approach from traditional formal logic, I refer 
to the use of logic in my model of legal merit argumentation as semi-formal. 

                                                
513 See Bipin Indurkhya, Using Set-of-Support Control Strategy to Deal with Indeterminacy in 

Legal Reasoning, in PROCEEDINGS OF THE NINTH INTERNATIONAL CONFERENCE ON LEGAL KNOWLEDGE 
BASED SYSTEMS, JURIX-96 123 (1996).    
 

514  Indurkhya’s approach (id. at 124) is based on the observations that weighing competing 
arguments involves subjective judgment, that often the only available argument will be a weak one, and 
that reasons are like the legs of a chair, not the links of a chain, so the more arguments that can be 
produced the better. 
  

515 Indurkhya, id., applies Nilsson’s “set-of-support” control strategy (see N.J. NILSSON, 
PRINCIPLES OF ARTIFICIAL INTELLIGENCE (1980)) to deal with the inconsistent knowledge base which 
ensures that only relevant propositions are considered in the resolution-refutation proof process.   
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E. Conclusions 
 

The basic ideas that characterise my approach resonate with aspects of a number of 
other projects in AI and law.  In this chapter, I have endeavoured to make those 
connections apparent.  My overall approach is, however, quite novel.  The combined 
emphasis on legal merit arguments, structural relationships, meta-knowledge and a 
semi-formal standard form for representing arguments make this project distinct from 
the work that has gone before.  Having explored these general design issues, I now 
move to the specific details of LARA’s implementation of my theory of legal merit 
argumentation. 
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VIII. LARA: A COMPUTATIONAL DESCRIPTION 
 
I designed and programmed LARA to assess the practical utility of the theory of 

legal merit argumentation developed in Part Two of this thesis.  It is a LKBS which 
follows the design philosophy discussed in Chapter 7 and is capable of generating and 
rebutting legal merit arguments, and of retrieving illustrative argument-quotes from its 
knowledge base.  LARA is written in “Common LISP” and is run using Allegro CL 
v3.0 for Windows 95.516 

 
LARA’s general mode of operation can be shortly described.  First, a knowledge 

base file is read into the system.  This file contains LARA’s domain-dependent object 
level knowledge.  It is created by a domain expert and consists of the argument-bites, 
argument-quotes, reasoning steps and their components for a particular area of the 
law.  When this file is read by LARA an internal representation of the domain is built-
up.  This internal representation is later used as LARA’s search space. 

 
Second, LARA reads in the factual situation upon which the generated arguments 

will be based.  This information, essentially a list of propositions which describe the 
case in question, is contained in a user input file.  These propositions are stored in 
LARA’s working memory and used in determining the relevance of potential arguments 
and illustrative argument-quotes. 

 
The third step in LARA’s operation is argument generation.  Here LARA traverses 

its knowledge base, looking for applicable topics, argument-bites and illustrative 
argument-quotes.  Procedural meta-knowledge is relied on heavily to determine 
permissible inferences, relevancy, argument support strategies and argument attack 
strategies.  LARA produces its output – in the form of a dialogue of competing 
arguments – as the search proceeds. 

                                                
516  LISP (the name is short for LISt Processing language) is a high level programming language 

specifically designed for AI applications.  Common LISP is an industry standard version of LISP that 
combines the best features of the many “dialects” of LISP that have evolved over time.  See generally 
GUY L. STEELE JR., COMMON LISP (2nd ed. 1990); and STEVEN L. TANIMOTO, THE ELEMENTS OF 
ARTIFICIAL INTELLIGENCE USING COMMON LISP (2nd ed. 1990). 
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In terms of system architecture, LARA is divided into five interrelated modules: 
(1) a knowledge base; 
(2) a set of reasoning procedures; 
(3) a set of control processes; 
(4) a user interface; and 
(5) a working memory. 

 
I will now discuss each of these components in turn. 
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A. The Knowledge Base 
 

LARA’s knowledge base is its store of domain dependent argument-bites, 
argument-quotes and reasoning steps.  These constitute the object level knowledge to 
be utilised by LARA.517  The knowledge base is LARA’s long term memory.  It does not 
change from case to case, rather it is a permanent knowledge store which, like a 
textbook, need only be updated to correct an error or to reflect changes in the domain.  

 
 LARA’s knowledge base is built-up as the knowledge base file is read in.  Since all 
of its domain-dependent knowledge is stored in this file, LARA’s operation can be 
easily switched from one domain to another by using a different knowledge base file.  
The separation of LARA’s domain-dependent knowledge from its inference procedures 
and user interface also facilitates knowledge acquisition, validation, maintenance and 
reusability. 
 

Arguments in the knowledge base file are represented in a semi-formal manner.  
That is, they are formalised, but in a much richer framework than permitted by 
traditional formal logic.  I now discuss this representation scheme and the associated 
syntax used in the knowledge base file. 

 
 

1.  A semi-formal model for representing arguments 
 
LARA is designed to store and reason with a library of legal merit arguments 

collected from past cases and academic writings.  These arguments are decomposed 
and represented in a standard form in order to facilitate the generation of new 
arguments and to bring to light those components which determine whether or not a 
legal merit argument is relevant to a particular factual situation, those which invite 
support from other arguments and those which are susceptible to attack from further 
arguments.  The richness of the knowledge base which results from this “unpacking 
process” depends critically on the ability of the chosen standard form to model the 
hooks and barbs through which simple argument pieces combine. 

                                                
517 Following the discussion in Section 7.C the meta-knowledge procedures concerning argument 

interactions are dealt with separately.  See infra Section 8.B. 
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The classic work in the area of semi-formal argument modelling is that of 
Toulmin.518  Toulmin was motivated by a desire to find an argument structure better 
able to represent real life arguments than traditional formal logic.  He examined 
arguments from a number of different domains in an attempt to identify their 
commonalities, that is, the field invariant components of any argument.  Toulmin’s 
key insight was that whereas traditional formal logic treats all premises in an identical 
fashion, in reality there are different kinds of premises which play different roles in an 
argument.  As subsequent authors have stressed, these roles must be incorporated into 
the standard form in order to satisfactorily model argumentation.519 

 
Toulmin identified the fundamental unit from which arguments are constructed as 

the argument-step.  An argument-step consists of a conclusion, or claim, which is said 
to follow from a more basic premise called the datum.  Depending on the kind of 
claim under consideration, the data “may comprise experimental observations, matters 
of common knowledge, statistical data, personal testimony, previously established 
claims, or other comparable ‘factual data’.”520  The argument’s claim is the more 
developed and possibly more controversial proposition which an audience is asked to 
accept.  The premise which justifies this inference from datum to claim is known as 
the warrant.  It answers the question “Why does belief in the datum support belief in 
the claim?”  In contrast with traditional formal logic, warrants may be generalisations 
rather than universal certainties. 

                                                
518 See supra notes 508-510 and accompanying text. 
Toulmin’s model is still generally accepted as the most suitable model for representing practical 

arguments.  See M. Weinstein, Towards a Research Agenda for Informal Logic and Critical Thinking, 
12 INFORMAL LOGIC 121, 136 (1990) who concludes in no uncertain terms that “Toulmin is … the 
individual who has offered the most detailed account of argument analysis to date … .  If what is 
required is an account adequate to the phenomena, Toulmin is the most likely candidate in a field of 
one.” 

  
519 See, for example, T.J.M. Bench-Capon, D. Lowes & A.M. McEnery, Argument-Based 

Explanations of Logic Programs, 4 KNOWLEDGE-BASED SYSTEMS 177 (1971); and ALVARADO, supra 
note 488. 

 
520 S. TOULMIN, R. RIEKE, and A. JANIK, AN INTRODUCTION TO REASONING 25 (1979).  
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 The model may be represented diagrammatically as follows: 
 
 

      datum  --------------------------->   claim 
        |      

            |     
           warrant     
 
  

Legal merit arguments can be easily broken down into Toulmin-components.  For 
example, consider the argument that “liability should not be imposed on the defendant 
because it would be overburdensome.”  The claim of the argument is that “liability 
should not be imposed”.  This claim is based on the asserted datum that “liability 
would be overburdensome”.  The factual basis of the argument and the conclusion are 
brought together by the warrant that “if liability would be overburdensome it should 
not be imposed”.  So, the structure looks like this: 
 

 Liability would be        Liability should 
    overburdensome --------------------------> not be imposed 

         |     
           |      

            | 
          If liability would be  
          overburdensome it  

should not be imposed    
 
 

The Toulmin model of argument layout captures the structure of a huge variety of 
practical arguments generally and legal arguments in particular.521  As a result, it has 
become popular in AI and law research.522  For example, the Toulmin model has been 

                                                
521 On the applicability of Toulmin’s model to legal argumentation see, for example, Kurt M. 

Saunders, Law as Rhetoric: Rhetoric as Argument, 44 J. OF LEGAL EDUCATION 566 (1994).  Saunders 
supports the use of the Toulmin model in this capacity and cites a number of examples of its use in the 
legal domain. 

  
522 Within AI and law research, interest has been shown in the Toulmin model for nearly 10 years.  

See C.C. Marshall, Representing the Structure of a Legal Argument, in PROCEEDINGS OF THE SECOND 
INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 121 (1989); L.S. Lutomski, The 
Design of an Attorney’s Statistical Consultant, in PROCEEDINGS OF THE SECOND INTERNATIONAL 
CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 224 (1989); and G. Storrs, The Policy System, in 
KNOWLEDGE BASED SYSTEMS AND LEGAL APPLICATIONS 209 (T.J.M. Bench-Capon ed., 1991). 
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used to represent arguments for explanation and presentation purposes,523 and as the 
basis for models of dialectical reasoning.524 
 

LARA uses an enhanced version of the Toulmin model as its standard form for 
representing legal merit arguments.  I now discuss this standard form. 

 
 
2.  LARA’s standard form for modelling arguments 
 
 LARA’s standard form for representing arguments is an extended version of the 
basic Toulmin model.  It has been enhanced to more fully represent argument-bites 
and the structural relationships which exist in legal merit argumentation.  In particular, 
components have been added to represent assumptions, binary opposites, argument-
quotes and tributary-bites, and information is stored relating to the topical organisation 
of the domain.  In this sub-section I discuss this standard form and the syntax which a 
LARA readable knowledge base file must follow.  I first describe the implementation of 
Toulmin’s basic entities and then the extensions I have added.  In the discussion that 
follows, code and output taken from LARA are printed in courier font.  
 
 

                                                                                                                                       
Argument-steps are also analagous to Karl Branting’s “reduction operators” which perform a 

similar bridging role between the abstract categories of legal discourse (for example, “negligence”) and 
specific facts (for example, “a failure to count the sponges used during surgery”).  See L. Karl Branting, 
A Computational Model of Ratio Decidendi, 2 ARTIFICIAL INTELLIGENCE AND LAW 1, 8-13 (1994). 

 
523  See, for example, Bench-Capon, Lowes & McEnery, supra note 519; W.J. Ball Using Virgil to 

Analyse Public Policy Arguments: A System Based on Toulmin’s Informal Logic, 12 SOCIAL SCIENCE 
COMPUTER REVIEW 26 (1994); and Andrew Stranieri & John Zeleznikow, Automating Legal Reasoning 
in Discretionary Domains, in PROCEEDINGS OF THE NINTH INTERNATIONAL CONFERENCE ON LEGAL 
KNOWLEDGE BASED SYSTEMS, JURIX-96 101 (1996). 

 
524 See, for example, Branting, supra note 522; and Freeman & Farley, supra note 193. 
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a) Data, claims, warrants and argument-steps 
 
 LARA’s standard form for representing legal merit arguments is based on 
Toulmin’s model of data, warrants and claims.  Let us first look at the representation 
of data and claims in the knowledge base file. 
 
 Data and claims are propositions about the world. They may relate to, for example, 
physical states, entities and relationships between them (for example, “the defendant 
was a publisher of a damning political exposé about the plaintiff, some of which was 
untrue”), psychological states of mind (for example, “the defendant did not know that 
the exposé contained claims which were false”), institutional facts (for example, “the 
statements were on their face defamatory”),525 predictions (for example, “allowing a 
defamation action such as this will chill the printing of political exposés”) and moral 
evaluations (for example, “the defendant was at fault and should compensate the 
plaintiff for her damaged reputation”).   
 

In a knowledge base file the assertion of the proposition X takes the form (pro X).  
Mnemonic labels are used to represent the propositions so, for example, (pro a_ 
third_party_was_direct_harm_causer) might correspond to the assertion that “the 
direct cause of the harm suffered by the plaintiff was a third party”.  The assertion that 
“X is not true” takes the form (con X).  Note that in contrast with traditional formal 
logic there is no systemic requirement that X be either universally true or universally 
false.  Instead, it is quite possible that there will be evidence supporting both (pro X) 
and (con X). 
 
 Two kinds of information may be stored about propositions in the knowledge base 
file.  The first is a narrative description of the proposition.  A narrative description is 
an inert piece of text which is used by LARA in the generation of natural language 
output for the user.  So, with respect to the proposition (pro a_third_party_was_ 
direct_harm_causer), the knowledge base file might contain the following code: 
 

Proposition: (pro a_third_party_was_direct_harm_causer)  
Narrative: the direct cause of the harm suffered by the plaintiff was a third party 

                                                
525 See Neil MacCormick, Law as Institutional Fact, 90 L.Q.R. 102 (1974); and JOHN SEARLE, 

SPEECH ACTS 50-53 (1966). 
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 This information is then available to LARA whenever it is required to provide the 
user with a textual reference to (pro a_third_party_was_direct_harm_causer). 
 
 Second, where a proposition is always arguably true within the domain, this should 
be specified in the knowledge base.  This information can be used by LARA in 
argument generation.  An example is the proposition that liability creates a desirable 
financial incentive for the defendant to be careful, or (pro 

liability_creates_desirable_ incentives).  Such a statement, although 
challengeable, may always be asserted in a duty of care argument and should, 
therefore, be specified in the knowledge base.  The assertion of a universally arguable 
proposition in the knowledge base takes following form: 
 

Proposition: (pro liability_creates_desirable_incentives) 
Support:  (universal) 

 
 
 Warrants, it will be recalled, are reasons for moving from a datum proposition to a 
claim proposition.  The basic information recorded for any warrant is a narrative 
description.  This may include a description of the warrant’s backing, that is, the 
reasons why it should be accepted.  
 
 As well as representing data, claims and warrants as individual entities, LARA 

represents the argument-steps which are formed when they combine.  In a knowledge 
base file an argument-step, such as that concerning overburdensome liability discussed 
above, is represented as follows: 
 

Datum:  (pro liability_would_be_overburdensome)  
warrant: overburdensome_liability_bite 
Claim:  (con impose_duty_of_care) 

 
 
 In other words, if “the imposition of liability would be overburdensome” then 
“liability should not be imposed” because of the principle that “liability should not be 
imposed if it would be overburdensome”. 
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 An argument-step need not contain a warrant.  For example: 
 

Datum: (pro a_third_party_was_direct_harm_causer) 
Claim: (pro liability_would_require_def_to_stop_third_parties_harming_pl) 

 
 

The absence of a warrant in an argument-step is quite common where it would be 
trivial, or is an accepted background assumption within the discourse community.  
Such implicit warrants are an important feature of practical argumentation and were 
considered by Aristotle to be one of the hallmarks of “quasi-syllogisms”.526   
 

LARA does not impose any formal validity constraints on the logical connection 
between the datum and claim in an argument-step.  Whatever argument-steps are 
specified by the knowledge engineer will be treated by LARA as plausible inferences 
without further question.  The advantage of this approach is that the family of 
argument-steps which may be modelled is expanded to include inferences which are 
generally, but not universally, valid.  This is an important recognition of another 
characteristic feature of practical argumentation.527 
 
 

b) Components associated with argument-bites: Assumptions, binary opposites, 
argument-quotes and tributary-bites 

 
Here I discuss the four components added to the basic Toulmin model in order to 

more fully represent argument-bites. It will be recalled that argument-bites are the 
stereotypical normative aphorisms which form the basis of most legal merit 
arguments.  LARA treats argument-bites as a special kind of warrant with an associated 
bundle of assumptions, binary opposites, argument-quotes and tributary bites.  I 
discuss each of these supplementary components in turn. 

 
When an argument-bite is applied to a factual situation it typically carries with it a 

number of assumptions.528  These assumed propositions should be spelt out in a 
                                                

526 See supra note 214 and accompanying text.   
 

527  Id. 
 

528 See supra Section 5.B.1.(c).(4). 
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knowledge base file in order to open up more points at which rebutting arguments may 
attach.  For example, the “liability has a desirable deterrent effect” bite carries with it a 
number of assumptions including: “the imposition of a duty of care will affect the 
level of care taken by the plaintiff”, “the deterrent effect of liability is relevant to the 
imposition of a duty of care”, “the plaintiff could not have taken precautions against 
the loss”, “negligence liability is the best method of deterring the defendant’s 
carelessness” and “the defendant was not justified in running the risk”.  These 
assumptions may be represented in a knowledge base file as follows: 
 

Argument-bite: deterrence_bite 
Assumptions: (  (pro duty_will_affect_level_of_care) 
       (pro deterrence_is_relevant_to_duty)  
       (con pl_could_have_taken_precautions) 

(pro negligence_is_best_deterrent) 
(con def_was_justified_in_running_the_risk) ) 

  
 
 It will be recalled from Chapter 5 that argument-bites typically exhibit 
relationships of binary opposition.529  This is a key structural form of rebuttal which 
should be represented in the knowledge base.  The binary_opposites tag allows such 
relationships to be spelt-out. This information is represented as follows: 
 

Argument-bite:  deterrence_bite 
Binary-opposites: (  detrimentally_defensive_bite 
       discourage_defs_desirable_conduct_bite 

negligence_is_inappropriate_bite 
    liability_unfair_if_service_upaid_for_bite 
   act_at_your_own_peril_bite ) 

 
 
 The binary_opposites argument component acts as a pointer which is utilised by 
LARA’s meta-level reasoning procedures.  Such information, not captured by 
traditional formal logic or Toulmin’s model, is vital in allowing LARA to utilise the 
structural relationships which exist between argument-bites in generating rebutting 
arguments. 
  

Argument-quotes are the third component added to the Toulmin model.  An 
argument-quote is a short excerpt from a case or a treatise which illustrates the use of 

                                                
529 See supra Section 5.B.3. 
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an argument-bite.530  They are common currency in legal discourse and the retrieval of 
pertinent quotes is a key aspect of legal research. 

 
In LARA argument-quotes are retrieved using a simple triggering datum approach.  

That is, an argument-quote is associated with a triggering proposition which is used to 
determine whether or not it is relevant to the user’s case.  An example of an illustrative 
argument-quote based on the overburdensome_liability_bite argument-bite and 
triggered by the proposition (pro liability_would_require_def_to_stop_ 

third_parties_harming_pl) is as follows: 
 
Argument-bite: overburdensome_liability_bite 
Argument-quote:  '[only a 24-hour guard on the premises would have been sufficient to prevent vandals entering 

and starting the fire which damaged the neighbouring property.]  People do not mount 24-hour 
guards on empty properties and the law would impose an intolerable burden if it required them 
to do so save in the most exceptional circumstances.'  Smith v. Littlewoods Ltd [1987] 1 A.C. 
241, 251 (per Lord Griffiths).  

Triggering_datum: (pro Liability_would_require_def_to_stop_third_parties_harming_pl) 

 
 
Finally, it will be recalled that a cluster-bite is an argument-bite that encapsulates a 

number of other more basic argument-bites.531  These tributary-bites stand behind and 
give meaning to the cluster-bite.  The tributary-bites tag allows for these relationships 
to be marked-out and utilised by LARA’s reasoning procedures.  The syntax is 
straightforward: 
 

Argument-bite:  overburdensome_liability_bite  
Tributary-bites: (  freedom_of_action_bite   

liability_disproportionate_to_fault_bite    
   liability_will_deter_defs_desirable_conduct_bite ) 

 
 

In other words, the principle that “liability should not be imposed when it would 
be overburdensome” is a cluster-bite, with the following tributary-bites: “liability 
would interfere with the defendant's freedom of action”; “liability would be 
disproportionate to the defendant’s degree of fault”; and “liability would deter the 
defendant’s desirable conduct”.  As will be discussed in Section B of this chapter, this 
information is used by LARA to build up complex legal merit arguments. 

                                                
530 See supra Section 5.B.1.(c).(3). 
  
531  See supra Section 5.B.2. 
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c) The representation of topics 
 
 The final type of information to be represented in a knowledge base file relates to 
the topical structure of the domain being modelled.532  A topic and its narrative 
description are declared as follows: 
 

Topic:  relationship_between_the_parties 
Narrative: the relationship that existed between the plaintiff and the defendant leading up to the loss suffered by the 

plaintiff 

 
 
 For a top level topic, the sub-topics which offer potential characterisations of that 
topic are also noted: 
 

Topic:   relationship_between_the_parties 
Sub-topics: (  strangers_relationship 

contractual_unfeasibility_relationship 
contractual_connection_relationship 
socially_desirable_relationship 
socially_undesirable_relationship ) 

 
 

For a sub-topic, its triggering datum (which functions in the same way as the 
triggering datum for an argument-quote) and relevant argument-bite(s) are also noted: 
 

Topic:    strangers_relationship 
Triggering_datum: (pro pl_and_def_were_strangers) 
Relevant_bites: (accidental_propinquity_bite) 

 
 
 As will be discussed in Section C below, the importance of these topics is in 
guiding LARA’s search process and organising its output.   
 

                                                
532 See supra Section 5.B.4. 
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3.  Conclusions 
 

In this section I have presented the standard form used by LARA to represent legal 
merit arguments.  The standard form is an extended version of Toulmin’s basic model 
of argument layout.533  There are many advantages to using a framework such as this 
ahead of traditional formal logic.  First, in terms of individual arguments, LARA’s 
standard form allows for reasoning based on generalities rather than universalities and 
it permits implicit warrants.  Second, there are no systemic requirements as to internal 
consistency and monotonicity within the knowledge base.  Therefore, LARA is able to 
model areas of legal discourse where conflicting arguments are present.  A third 
advantage will become more apparent over the course of the next two sections.  This 
advantage relates to the meta-level information provided by the standard form.  By 
labelling premises according to their function and including components relating to 
binary opposites, tributary-bites and topical structure, LARA’s standard form provides 
information which helps establish links between different arguments in the knowledge 
base.  We may refer to this information about the stored information as meta-level 
tagging.  It will be seen that LARA’s reasoning procedures (infra Section B) and 
control process (infra Section C) both utilise these tags in the process of argument 
generation. 
 

                                                
533 In addition to data, warrants and claims, Toulmin recognised three secondary elements which 

are present in some argument-steps but not others.  They are backings, modal qualifiers and rebuttal.  
(See TOULMIN, supra note 208, at 100-107.)  Here I briefly discuss the relationship between these 
components and LARA’s standard form.   

Backings provide reasons to accept warrants.  They are normally introduced into an argument when 
the audience is not prepared to accept the validity of a warrant on face value.  To keep my framework as 
simple as possible I have not modelled backings as active argument components.  As suggested below 
(infra Section 9.C), the modelling of backings as active components would be a worthwhile future 
development of the standard form.  Second, modal qualifiers were used by Toulmin to show how 
strongly a warrant supports a claim.  Like others in AI and law, I omit modal qualifiers from my model.  
Instead it is assumed that arguments are going to be expressed as if they were certain, with the actual 
force dependent upon the audience before whom the argument is made.  See, for example, Bench-
Capon, Lowes & McEnery, supra note 519, at 179; and Loui, Norman, Altepeter, Pinkard, Craven, 
Lindsay & Foltz, supra note 487.  Finally, Toulmin’s rebuttal component was used to represent special 
circumstances in which a claim would fail.  In my model assumptions play a similar role. 
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B. Reasoning Procedures 
 

Despite Toulmin’s recognition of the importance of procedure in argumentation,534 
his model is essentially declarative.  Toulmin’s analysis says very little about how 
argument-steps may be combined, supported or rebutted.  To complement the standard 
form developed in the last section, here I present a framework for modelling these 
more dynamic process-based aspects of legal merit argumentation.  Such meta-
knowledge is a crucial element of any AI system designed to model argumentation. 

 
The collection of reasoning procedures within this module provides LARA with a 

workbench of tools for crafting arguments.  Using these tools LARA is programmed to 
reassemble the argument components in its knowledge base into new shapes.  Like 
lego pieces that once formed a house, they can be separated and reused to build new 
structures.  The meta-knowledge described in this chapter forms a catalogue of 
permissible interactions between these argument building-blocks.  LARA has been 
designed to build up legal merit arguments by finding relevant argument-bites, 
buttressing them with other chains of reasons and argument-quotes, and then 
attempting to find rebutting arguments that can latch onto and attack the argument 
being developed.   

 
LARA’s reasoning procedures may be divided into four sets of task-oriented 

argument operators which address the following issues:  
(1) generating new arguments by linking together argument-steps; 
(2) establishing the relevancy of an argument; 
(3) determining if and how one argument supports another; and 
(4) determining if and how one argument attacks another. 

 
 

The first two issues are basic methods of argument construction, while the latter 
two implement the important structural relationships of support and opposition 
between argument-bites discussed in Chapter 5.  The following sub-sections discuss 
how LARA handles each of these issues. 

 

                                                
534 See TOULMIN, supra note 208, at 95. 
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1.  The chaining operator 
 
The basic inferential building block in LARA’s knowledge base is the argument-

step.  An argument-step, it will be recalled, is constituted by the movement from a 
more basic to a more controversial proposition.  Argument-steps link together to form 
more complex argument structures; the claim from one argument-step becomes the 
datum for the next.535  In this thesis, these structures are referred to as argument-
chains.536   
 

Here is an example of a simple three step argument-chain: “Liability should not be 
imposed because it would place an undue burden on the defendant and people in the 
defendant's position because the direct cause of the loss suffered by the plaintiff was a 
third party and, therefore, liability would require the defendant to stop third parties.” 

 
Or, diagrammatically: 
 
A third party   Liability would    Liability     Liability should 
was the direct  -- --> require the defendant  -------> would be  --------------> not be imposed 
cause of    to stop third parties from  overburdensome     | 
the harm   harming the plaintiff           | 

                       | 
                    Liability should not 

be imposed if it would 
                    be overburdensome 

  
 

The constituent argument-steps would be represented in a knowledge base file as 
follows: 

 
Datum:  (pro a_third_party_was_direct_harm_causer) 
Claim:  (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
 
Datum:  (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
Claim:  (pro liability_would_be_overburdensome) 
 
Datum:  (pro liability_would_be_overburdensome)  
Warrant: overburdensome_liability_bite 
Claim:  (con impose_duty_of_care) 

                                                
535 For similar extensions to the Toulmin model see, for example, Bench-Capon, Lowes & 

McEnery, supra note 519; and Freeman & Farley, supra note 193. 
 
536 To simplify the discussion which follows, an argument consisting of a single argument-step is 

treated as a one link argument-chain. 
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The argument-chain which forms when these steps link together looks like this: 537 
 
Datum:  (pro a_third_party_was_direct_harm_causer) 
Claim:  (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
Claim:  (pro liability_would_be_overburdensome)  
Warrant: (overburdensome_liability_bite) 
Claim:  (con impose_duty_of_care) 

 
 

 This example illustrates the general chaining operator, namely that: Two 
argument-chains may link together to form a single chain if and only if the terminal 
claim of the first argument-chain matches exactly the terminal datum from the other. 

 
Using this operator the argument-steps in LARA’s knowledge base can be mixed 

and matched.  LARA may thereby compose numerous argument-chains which move 
from the basic datum propositions in its knowledge base to other more contentious 
claims.  It is therefore important that a rich and interconnected set of argument-steps is 
provided in the knowledge base file. 

 
 

2.  Relevancy operators 
 

 A LKBS that presented the same information regardless of the user’s input would 
not be considered “intelligent”, or be particularly helpful.  Therefore, one of the key 
tasks that LARA must perform is to determine whether or not a particular sub-topic, 
argument-chain or argument-quote is relevant to the case at hand. 

 
An argument-chain is relevant if its claim is an acceptable description of the world 

in light of the factual situation specified by the user and the knowledge base’s store of 
general knowledge.  Likewise, a sub-topic or an argument-quote is only relevant if its 
triggering datum is similarly acceptable.  Acceptability entails a question of epistemic 
justification.538  This sub-divides into two issues; how may a proposition be 

                                                
537 LARA’s internal representation of an argument-chain is slightly different.  It takes the form of 

an equivalent LISP list structure.  For simplicity, in the text I will follow the syntax used in the 
knowledge base file. 

  
538 See James B. Freeman, Premise Acceptability, Deontology, Internalism, Justification, 17 

INFORMAL LOGIC 270, 270 (1995).  
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epistemically justified and what is the threshold level of support required to justify a 
proposition? 

 
LARA recognises two forms of propositional support.  First, a more basic 

argument-chain may link onto a proposition and provide indirect inferential support.  
The question of acceptability now depends on the acceptability of the final datum in 
the joining chain.  The second form of support, by way of contrast, is direct.  Here a 
proposition is seen as acceptable because of its veracity as a direct statement about the 
world-out-there.  Direct support may either be user-given or come from the knowledge 
base’s store of general knowledge.  The first kind of direct support is present when the 
proposition in question is included in the user input file.  That is, it is one of the 
propositions which has been used to describe the factual situation of interest to the 
user.539  The second kind of direct support is available to a proposition for which 
(universal) support has been declared in the knowledge base file.  That is, the 
proposition is a proposition about human behaviour, the legal system or society as a 
whole that is arguably true in general.540  Ultimately, for a proposition to be accepted 
either the proposition itself or the terminal datum of an argument-chain providing 
inferential support must be grounded by user-given or universal support. 

 
The second aspect of epistemic justification is the standard of proof required 

before a proposition can be treated as acceptable.  Traditional formal logic insists that 
a proposition must be “true” before it can play a role in argument.  This is not, 
however, an appropriate standard to apply in the realm of practical argumentation as it 
disregards the nature of real-world discourse.  We do not live or converse in a world of 
universally true or universally false propositions.  Rather our world is one of 
competing descriptions and evaluations in which it is quite common for evidence to 
exist for both a proposition and its negation.  For this reason, the lower acceptability 
threshold of “arguably true” is adopted in LARA.  So a proposition should be included 
in the knowledge base’s store of general knowledge if it is arguably true in general or 
listed in the user input file if it is arguably true with respect to the case at hand. 

 

                                                
539 See infra Section 8.D.1. 
 
540 See supra Section 8.A.2.(a). 
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Based on this discussion, we may define LARA’s relevancy operators.  They are: 
(1) An argument-chain is relevant if and only if its terminal datum has been either 
specified in the user input file as arguably true with respect to the case at hand or 
specified in the knowledge base file as arguably true in general; and (2) A sub-topic or 
argument-quote is relevant if and only if (i) its triggering datum has been either 
specified in the user input file as arguably true with respect to the case at hand or 
specified in the knowledge base file as arguably true in general; or (ii) an argument-
chain which is relevant and whose ultimate claim matches the triggering datum can be 
constructed. 

 
 For example, recall the argument-chain connecting the datum that “the direct cause 
of the harm suffered by the plaintiff was a third party” with the claim that “liability 
should not be imposed”.  That is: 
 

Datum:  (pro a_third_party_was_direct_harm_causer) 
Claim:  (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
Claim:  (pro liability_would_be_overburdensome)  
Warrant: overburdensome_liability_bite 
Claim:  (con impose_duty_of_care) 

 
 
 LARA can determine the relevance of this argument-chain by searching the list of 
user specified propositions and the general store of knowledge for a match with 
respect to the terminal datum.  So, for example, if the user input file contains the 
proposition (pro a_third_party_was_direct_harm_causer) then LARA will treat 
the chain as being relevant to the case at hand. 
 

 
3.  Argument support operators 

 
The basic operations through which argument-steps are chained together and the 

relevance of a sub-topic, argument-chain or argument-quote is established have been 
described.  This sub-section and the next are concerned with the structural interactions 
that occur between arguments.  They describe LARA’s implementation of the structural 
relationships of support and opposition discussed in Chapter 5.  These notions and 
their formalisation in LARA are important developments in AI and law.  In the same 
way that argumentation frameworks were an advance on traditional formal logic by 
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defining relationships of “rebutting” and “undercutting” between arguments,541 LARA 

is an advance on argumentation frameworks by considering relationships of support 
through the application of argument-quotes and tributary-bites, and the relationship of 
rebuttal through binary opposition. 

  
Turning first to argument support, LARA implements two support operators.  They 

are the provision of an illustrative argument-quote and the application of a tributary-
bite.  I discuss each in turn. 

 
 
a) Provide an illustrative argument-quote 
 

 One of the most distinctive features of legal discourse is the ubiquity and 
importance of appeals to authority.542  Even in reasoning about the merits of a case, 
the words of the jurists of the past weigh heavily in legal thought.  In the context of 
legal merit argumentation, an argument-quote which illustrates the argument-bite 
presently being considered is an important resource. 

 
The operator is: An argument-bite may be supported by providing a relevant 

argument-quote. 
 

For example, suppose that the following argument-quote is in the knowledge base: 
 
Argument-bite:  overburdensome_liability_bite 
Argument-quote:  '[only a 24-hour guard on the premises would have been sufficient to prevent vandals entering 

and starting the fire which damaged the neighbouring property.]  People do not mount 24-hour 
guards on empty properties and the law would impose an intolerable burden if it required them 
to do so save in the most exceptional circumstances.'  Smith v. Littlewoods Ltd [1987] 1 A.C. 
241, 251 (per Lord Griffiths). 

Triggering_datum: (pro liability_would_require_def_to_stop_third_parties_harming_pl) 

 
 
If LARA is working with the overburdensome_liability_bite argument-bite 

then it will attempt to apply this and any other associated argument-quotes.  If the 
argument-quote is relevant, that is, if the triggering datum that “if liability is imposed 

                                                
541 See supra Section 3.A.2.  
 
542 See, for example, MACCORMICK, supra note 152, at 120. 
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it would require the defendant to stop third parties from harming the plaintiff” is 
arguably true, then the argument-quote from Smith v. Littlewoods Ltd may be used to 
illustrate the principle that “liability should not be imposed when it would be 
overburdensome”.  Because of the importance of authority in legal discourse, 
argument-quotes are one of the most important kinds of information that a LKBS can 
provide to the user. 

 
 
b) Apply a tributary-bite 
 
If the argument-bite that LARA is currently considering is a cluster-bite then it may 

be supported by applying one or more of its tributary-bites.  For example, if LARA has 
determined that the “liability would be overburdensome” cluster-bite applies, it may 
be supported by applying any of its tributary-bites.543  These are 
freedom_of_action_ bite; liability_disproportionate_to_fault_bite; and 
liability_will_ deter_defs_desirable_conduct_bite.  

 
In other words: A cluster-bite can be supported by applying one or more of its 

tributary-bites. 
 
 

4.  Argument rebuttal operators 
 
A number of argument operators in LARA’s reasoning module relate to the 

generation of rebuttal arguments.  Suppose that the following argument-chain has been 
constructed by LARA: 

 
Support: (user_specified) 
Datum:  (pro a_third_party_was_direct_harm_causer) 
Claim:  (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
Claim:  (pro liability_would_be_overburdensome)  
Warrant: overburdensome_liability_bite 
Claim:  (con impose_duty_of_care) 

 
 

                                                
543 See supra Sections 5.B.2 and 8.A.2.(b). 
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LARA attempts to individually rebut the components of such an argument using the 
following argument rebuttal operators:544 attack a proposition in the argument-chain; 
reject an assumption behind the argument-bite; challenge the applicability of a 
purportedly illustrative argument-quote; and apply a binary opposite argument-bite.  I 
discuss each in turn. 

 
 
a) Attack a proposition in the argument-chain 
 
This is the simplest rebuttal operator.  An argument-chain may be rebutted by 

providing another argument-chain whose claim rebuts a proposition in the first chain. 
 
LARA attempts to rebut an argument-chain by looking for chains of reasoning that 

contradict any of the datum or claim propositions in the chain.  In the example given 
above, LARA may rebut the chain by constructing a relevant argument-chain that 
concludes: (con a_third_party_was_direct_harm_causer); (con liability_ 

would_require_def_to_stop_third_parties_harming_pl); (con liability_ 

would_be_overburdensome); or (pro impose_duty_of_care). 
 
 For example, if the following Argument-chain can be constructed from the 
knowledge base, it can be used in rebuttal: 
 

Support: (universal) 
Datum:  (pro liability_only_requires_reasonable_care_to_be_taken)  
Claim:  (con liability_would_be_overburdensome)  

 
 
 In other words “liability would not be overburdensome” because “liability does not 
impose an absolute obligation, it only requires the defendant to take reasonable care”. 
 

                                                
544 In accordance with the view of law as a form of practical argumentation no attempt is made to 

determine the “global” validity or invalidity of the target argument’s conclusion. Rather, LARA 
considers each component in a “local” sense.  This distinction comes from IMRE LAKATOS, PROOFS AND 
REFUTATIONS 10-11 (1976).  I am grateful to Edwina Rissland for this reference. 
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b) Reject an argument-bite assumption 
 
An argument-bite may be rebutted by providing an argument-chain whose claim 

rebuts an assumption associated with that argument-bite. 
 

The second of LARA’s argument operators attempts to rebut an argument-bite by 
undermining one of the assumptions upon which it is based.  An assumption is 
rebutted in exactly the same way as a proposition in the argument-chain.  For example, 
the “liability will act as a desirable deterrent” argument-bite,545 may be rebutted by 
constructing a relevant argument-chain which rebuts one of its assumptions.  That is, 
by constructing an argument-chain which concludes (con 

duty_will_affect_level_of_ care), (con deterrence_is_relevant_to_duty), 
(pro pl_could_have_taken_precautions), (con negligence_is_best_ 

deterrent) or (pro def_was_ justified_in_running_the_risk). 
  
 
c) Challenge the applicability of an argument-quote associated with the argument-
bite 

  
 The third operator seeks to challenge the applicability of a purportedly relevant 
argument-quote by rebutting its triggering datum.  That is: An argument-quote may be 
rebutted by providing a relevant argument-chain whose claim negates the triggering 
datum for the argument-quote. 
 
 So, for example, the argument-quote from Smith v. Littlewoods Ltd546 could be 
rebutted by constructing a relevant argument-chain whose claim is (con liability_ 
would_require_def_to_stop_third_parties_harming_pl), that is, whose claim 
contradicts the argument-quote’s triggering datum. 

 

                                                
545 See supra 8.A.2.(b). 
  
546 See supra 8.B.3.(a). 
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d) Apply an argument-bite’s binary opposite 
 

 The application of an argument-bite may be challenged by applying one or more of 
its binary opposite argument-bites.  This is perhaps the most striking mode of 
opposition. 
 

Suppose that LARA has read in the following information from a knowledge base 
file: 
 

Argument-bite:  overburdensome_liability_bite 
Binary-opposites: (  fault_requires_liability_bite 

as_between_two_innocents_bite 
act_at_your_own_peril_bite ) 

 
 
 LARA can rebut the overburdensome_liability_bite argument-bite by 
constructing one or more relevant argument-chains which include one of the listed 
binary opposites.  This operator can be expressed as follows: An argument-chain may 
be rebutted by providing a relevant argument-chain which contains an argument-bite 
which is a binary opposite of the argument-bite in the first chain.   
 
 For example, the overburdensome_liability_bite argument-bite could be 
rebutted by the following chain: 
 

Support: (user_given) 
Datum:  (pro def_was_at_fault)  
Warrant: fault_requires_liability_bite 
Claim:  (pro impose_duty_of_care) 

 
 
 In other words, the argument that “liability should be imposed” because “the 
defendant was at fault” and “fault requires liability” can be used to rebut an argument 
that liability should be imposed because it would be overburdensome. 
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5.  Conclusions 
 

The argument operators discussed in this section provide the meta-level heuristics 
for LARA to traverse its knowledge base of argument components and construct 
complex legal merit arguments.  Argument-chains may be formed, tested for 
relevancy, supported and rebutted.  The control process which co-ordinates the use of 
these operators is discussed next. 

 
 



 202 

C. The Control Process 
 
When LARA parses the knowledge base file the information is stored as a highly 

linked network of topics, sub-topics, argument-bites (with their associated argument-
quotes, tributary-bites, assumptions and binary opposites) and argument-steps (with 
their constituent data, claims and warrants).  This search space is traversed using the 
argument operators discussed in Section B to move between entities in the search 
space and construct arguments. 

 
The traversal of the search space is directed by a macro-control process and a 

micro-control process.  At the macro level, LARA moves between topics and sub-
topics, searching for relevant argument-bites.  Once a relevant bite is found, the micro 
process takes over and the argument-bite, its relevance, and supporting and rebutting 
arguments are considered and displayed to the user.  These two linked processes are 
discussed in turn. 

 
 

1.  LARA’s macro-control process 
 
At the macro level, LARA considers each of the topics in its knowledge base in 

turn.  In a complete negligence liability knowledge base these topics might include; 
“the relationship between the parties”, “responsibility and fault”, “the nature of the 
loss” and “the administrability of the decision”.  Each topic encompasses a number of 
different sub-topics.  For example, associated with “the relationship between the 
parties” topic are the following sub-topics; “the plaintiff and defendant were 
strangers”, “a contractual relationship between the parties was unfeasible”, “there was 
a contractual connection between the plaintiff and the defendant”, “the parties were in 
a socially desirable relationship” and “the parties were in a socially undesirable 
relationship”.   

 
Sub-topics, the reader will recall, are potentially relevant characterisations of their 

parent topic.  Each one is considered in turn.  A sub-topic is regarded as a relevant 
characterisation of its parent topic if its triggering datum is acceptable (as per the 
relevancy operator discussed supra Section 8.B.2).   
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If a sub-topic is relevant, then the argument-bites associated with it are considered.  
For example, associated with “the plaintiff and defendant were strangers” sub-topic is 
the “accidental propinquity does not give rise to a duty of care” argument-bite.  
Looking at each associated argument-bite in turn, LARA attempts to construct 
argument-chains which contain the bite in question and are relevant on the facts.  
When a relevant argument-bite is found, command passes to the micro-control 
process. 

 
 

2.  LARA’s micro-control process 
 
The micro-control process directs LARA when operating at the argument-bite level. 
 
There are four stages in the micro-control process.  First, LARA displays a 

description of the argument-bite.  This is a simple reproduction of the narrative 
description provided by the knowledge engineer.  For example, with respect to 
accidental_propinquity_bite argument-bite: 

 
Mere accidental propinquity does not give rise to a legal obligation to act for another person's benefit.  The principle, as 
explained in Home Office v. Dorset Yacht Club [1970] A.C. 1004, 1027 (per Lord Reid), is that 'when a person has done 
nothing to put himself in any relationship with another person in distress or with his property mere accidental propinquity 
does not require him to go to that person's assistance.' 

 
 
Second, LARA explains why the bite is relevant to the case specified by the user 

and displays any relevant argument-quotes.  For example, if LARA has been told that 
“the plaintiff was one of an undifferentiated class of people affected by the defendant's 
actions” and “the defendant was a public authority” then the following output may be 
produced: 

 
The plaintiff and defendant were strangers because the plaintiff was one of an undifferentiated class of people affected by 
the defendant's actions. 
    
From the facts that you have supplied about the case in question, I have found a couple of relevant examples of the way in 
which the principle that accidental propinquity does not give rise to liability has been applied in the past. 
    
First, since the defendant was a public authority consider the argument that 'there is nothing in the ordinary relationship of 
a local authority, as a statutory supervisor of building operations, and the purchaser of a defective building capable of 
giving rise to [a duty of care based on reliance.]'  Murphy v. Brentwood DC [1990] 2 All E.R. 908, 930 (per Lord Bridge). 
    
Second, because the plaintiff was one of an undifferentiated class of people affected by the defendant's actions consider the 
argument that '[t]he fact that a police station received information that the traffic lights at a particular junction were 
malfunctioning could not, in my judgment, be sufficient to impose on the police a duty of care to every motorist who might 
thereafter use the junction.'  Clough v. Bussan [1990] 1 All E.R. 431, 435 (per Kennedy J). 
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Third, LARA attempts to rebut the application of the bite by using the rebuttal 

operators discussed supra in Section 8.B.4.  That is, it looks for arguments which deny 
a proposition in the argument-chain(s) establishing the bite’s relevance, it tries to rebut 
any assumptions associated with the bite, it attempts to challenge the applicability of 
any argument-quotes found to be relevant and it deploys any binary opposites which 
are relevant to the case.  If such a binary opposite is found, then a recursive call is 
made back to the start of the micro-control process and that new bite is analysed.  

 
One point to note about the rebuttal stage is that no attempt is made to determine 

the priority of competing arguments.  All arguments found to be relevant are presented 
to the user on an even footing.547 

 
Fourth, if the bite in question is a cluster-bite, LARA applies any relevant tributary-

bites, which again involves a recursive call to the micro-control process routines.  For 
example, the overburdensome_liability_bite argument-bite is one of the 
accidental_propinquity_bite argument-bite’s tributary-bites.  Therefore, the 
overburdensome_liability_bite will, if relevant, be displayed in support of the 
accidental_propinquity_bite argument-bite. 

 
Once these stages are complete control returns to the macro-control process.  LARA 

therefore turns to the next argument-bite associated with the current sub-topic, the next 
sub-topic associated with the current topic, or the next topic, as appropriate.  The 
overall search process is a recursive descent through the topics, sub-topics, argument-
bites and, if applicable, binary opposites and tributary-bites, that are instantiated in the 
knowledge base file. 

 
 

                                                
547 Compare this with the attempt to assess conflicting arguments in an argumentation framework, 

supra Section 3.B.3. 
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D. The User Interface 
 
The are two distinct parts to LARA’s user interface.  The first is concerned with 

obtaining the user’s input, the second with displaying the results of LARA’s argument 
search process.  I discuss each in turn. 

 
 

1.  Obtaining the user’s input 
 
LARA requires a description of the case that the user wishes to have considered.  

The case description is formed by the user specifying which of the propositions in 
LARA’s knowledge base are arguably true with respect to the scenario she has in mind.  
The ability to create a rich description will clearly depend upon the range of 
propositions declared in the knowledge base file. 

 
The propositions chosen by the user are simply listed in the user input file which is 

read by LARA and transferred into its working memory.548 
 

 
2.  Generating output 

 
LARA’s output is in effect a trace of the successful parts of the argument search 

process discussed in the previous section.  In essence, when LARA finds an argument-
bite from its knowledge base which applies to the case at hand it displays information 
about the bite and, if available, provides relevant argument-quotes, rebutting 
arguments and supporting arguments.  The result is an automated dialogue of reasons 
for and against the acceptance of the legal proposition that the knowledge base was 
designed to address. 

 
 The argument output is generated by a natural language interface which converts 
the structures from the knowledge base into simple, but readable, English prose.   
 

                                                
548 For a sample user input file see infra Section 9.A.2.  
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For example, suppose that the following propositions, descriptions and argument-
step are in LARA’s knowledge base: 
 

Proposition: (pro a_third_party_was_direct_harm_causer) 
Narrative: the direct cause of the harm suffered by the plaintiff was a third party 

 
 
Proposition: (pro liability_would_require_def_to_stop_third_parties_harming_pl) 
Narrative: liability would require the defendant to stop third parties from harming the plaintiff 

 
 
Datum: (pro a_third_party_was_direct_harm_causer) 
Claim: (pro liability_would_require_def_to_stop_third_parties_harming_pl) 

 
 
 Now, if the user specifies that the proposition (pro a_third_party_was_ 

direct_harm_causer) is arguably true, then LARA can derive an argument in favour 
of the proposition that (pro liability_would_require_def_to_stop_third_ 

parties_harming_pl).  The narrative descriptions are used by LARA to give a natural 
language explanation for its reasoning: 
 

Liability would require the defendant to stop third parties from harming the plaintiff because the direct cause of the loss 
suffered by the plaintiff was the actions of a third party. 
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E. Working Memory 
 
LARA also uses a working memory.  Its main functions are to record the 

propositions from the user input file, to keep track of the arguments as they are built-
up and to ensure that an argument-bite already discussed is not repeated. 
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F. Conclusions 
 
In this chapter I have explained the computational operation of LARA.  The key 

features are: 
 

- LARA demonstrates the practicality of using the theory of legal merit 
argumentation put forward in Part Two of this thesis as the basis of a 
working LKBS. 

- The object knowledge and meta-knowledge are kept distinct. 
- The object level knowledge is stored in a knowledge base file.  It 

represents an area of legal discourse in terms of argument-steps, data, 
warrants, claims, argument-quotes, assumptions, tributary-bites and binary 
opposites.  This knowledge is structured in terms of topics, sub-topics and 
relationships between argument-bites. 

- The domain-dependent knowledge is separated from the rest of the system 
to facilitate knowledge acquisition, validation and reusability. 

- The meta-knowledge takes the form of a catalogue of argument operators 
which govern the interactions between entities in the knowledge base file 
in terms of argument chaining, relevancy, support and rebuttal.  The meta-
knowledge is used to construct and rebut sophisticated legal merit 
arguments from the building blocks contained in the knowledge base. 

- LARA allows for inconsistent premises to be stored in the knowledge base 
and for individually rational but conflicting arguments to be produced. 

- The user input takes the form of a file containing a list of propositions 
which describe the factual scenario that the user wishes LARA to act on. 

- Arguments are generated through a traversal of the argument search space.  
Basic argument-chains are supplemented by argument-quotes and 
tributary-bites and rebutted by attacking their implicit assumptions and by 
applying binary opposite argument-bites.  

- The output produced by LARA takes the form of a trace of its traversal of 
the argument search space.  It is presented in a simple natural language 
fashion. 

 
 
 LARA provides a new framework for representing and retrieving legal merit 
arguments.  In the following chapter I present a sample run of LARA, assess the 
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contribution of LARA and its underlying model of legal merit argumentation to AI and 
law research and discuss potential avenues of future development. 
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IX. LARA: THE SYSTEM IN ACTION 
 

In this chapter the capabilities of LARA are demonstrated and the system evaluated.  
Section A presents a verbatim sample output from LARA.  To produce the output LARA 

was run on a knowledge base file containing arguments pertaining to the relationship 
between the  parties in a duty of care context.  This file follows closely the discussion 
of such arguments in Chapter 6.  The user input file is based on a public authority 
liability problem.  In Section B I evaluate the potential of this structural model of legal 
merit argumentation as an ongoing research paradigm in AI and law.  In Section C I 
discus potential future developments for LARA. 
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A. A Working Demonstration of LARA 
 

LARA is a working LKBS based on the structural model of legal merit 
argumentation developed in Part Two of this thesis.  In this section I demonstrate the 
system using a sample problem from the field of public authority liability in 
negligence.   

 
To be run, LARA requires both a knowledge base and user input file.  I discuss 

each of these in turn before presenting the sample output. 
 

 
1.  Creating the knowledge base file 

 
LARA’s test knowledge base file was constructed from the narrative account of 

legal merit arguments concerning the relationship between the parties in a duty of care 
context given in Chapter 6.  Once a domain such as this has been mapped out in terms 
of its topics, sub-topics, argument-bites, argument-quotes, assumptions, tributary-bites 
and binary opposites, it can be quite easily translated into a knowledge base file.  The 
process is simply one of rewriting the information in the knowledge base file syntax as 
described in the previous chapter. 

 
The knowledge base file used to demonstrate LARA included: a single topic (“the 

relationship between the plaintiff and the defendant”); five sub-topics (“the plaintiff 
and defendant were strangers”, “a contractual relationship between the parties was 
unfeasible”, “there was a contractual connection between the plaintiff and the 
defendant”, “the parties were in a socially desirable relationship” and “the parties were 
in a socially undesirable relationship”); between one and two directly relevant bites for 
each sub-topic; numerous tributary-bites and binary opposites attached to the directly 
relevant bites; numerous associated propositions, assumptions and argument-quotes; a 
collection of simple inference steps from the domain; and natural language narrative 
descriptions of the various components.  In total, the knowledge base file contained 34 
argument-bites, 67 argument-quotes, 101 propositions and 76 interconnected 
argument-steps. 
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2.  Creating the user input file 
 
To run LARA a user input file must be created.  The user input file is a list of 

propositions chosen from the complete set of propositions present in the knowledge 
base file.  A proposition is selected for the user input file if the user decides that it is 
arguably true with respect to the case she has in mind.  In this way a description of the 
case is built up in terms which are meaningful to LARA.   

 
The user input file largely determines which topics and arguments are relevant and 

LARA’s output thus varies according to which propositions are specified as arguably 
true. 

 
The user input file used to generate LARA’s sample output was based on the 

following problem:  The plaintiff was a patient of Dr. X.  The defendant was the 
public authority with responsibility for certifying doctors as fit to hold a practising 
certificate.  Dr. X was medically incompetent and failed to make an early diagnosis of 
the plaintiff’s illness.  If such a diagnosis had been made her pain and suffering would 
have been dramatically reduced.  The plaintiff is suing the defendant health authority 
for its negligent certification of Dr. X. 

 
The following user input file was created to represent this scenario: 
 
*start* 
 
title: Public authority liability test run 
 
(pro def_had_control_over_direct_risk_source)   
(pro tp_was_direct_harm_causer) 
(pro def_was_a_public_authority) 
(pro pl_part_of_undifferentiated_public) 
(pro liability_protects_pls_security_from_harm) 
(pro pl_reasonably_relied_on_def) 
 
 
*end* 

 
In other words, from the 101 available propositions in the knowledge base file, the 

following 6 were chosen to describe the scenario in question: 
 

- the defendant was in a position to exercise some control over the person 
who, or the thing that, was the direct source of the risk in question; 

- the direct cause of the loss suffered by the plaintiff was a third party; 
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- the defendant was a public authority;  
- the plaintiff was one of an undifferentiated class of people affected by the 

defendant's actions; 
- the imposition of liability will protect the plaintiff's right to security from 

harm; and  
- the plaintiff reasonably relied upon the defendant. 

 
 
3.  The sample output 

 
Here is the actual output from LARA:  
 
 
 
LARA 
Version 5.0 
(c) James Palmer, 1997 
 
Introduction:  LARA is a Legal Knowledge-Based System designed to demonstrate 
the theory of legal merit argumentation put forward in my Oxford D.Phil. thesis 
entitled 'Artificial Intelligence and Legal Merit Arguments'.  It reads in a 
knowledge base file and the user input file, and then generates a series of 
legal merit arguments applicable to the factual situation described in a user 
input file. 
 
Run time: 20:29:00 GMT, December 4, 1997. 
 
 
 
 
 
 
Here are the arguments generated by LARA: 
 
 
A. The plaintiff and defendant were strangers 
 
The first characterisation of the relationship between the plaintiff and the 
defendant which is applicable to the case described in the user input file is 
that the plaintiff and defendant were strangers whose only contact was the loss 
causing event itself.  This description is apposite because the plaintiff was 
one of an undifferentiated class of people affected by the defendant's actions. 
 
 
   A.1. Accidental propinquity does not give rise to liability 
    
   (i)  The general principle 
    
   Mere accidental propinquity does not give rise to a legal obligation to act 
   for another person's benefit.  The principle, as explained in Home Office v. 
   Dorset Yacht Club [1970] A.C. 1004, 1027 (per Lord Reid), is that 'when a 
   person has done nothing to put himself in any relationship with another 
   person in distress or with his property mere accidental propinquity does not 
   require him to go to that person's assistance.' 
 
 
    
   (ii)  Relevance to your case 
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   The plaintiff and defendant were strangers because the plaintiff was one of 
   an undifferentiated class of people affected by the defendant's actions. 
    
   From the facts that you have supplied about the case in question, I have 
   found a couple of relevant examples of the way in which the principle that 
   accidental propinquity does not give rise to liability has been applied in 
   the past. 
    
   First, since the defendant was a public authority consider the argument that 
   'there is nothing in the ordinary relationship of a local authority, as a 
   statutory supervisor of building operations, and the purchaser of a defective 
   building capable of giving rise to [a duty of care based on reliance.]'  
   Murphy v. Brentwood DC [1990] 2 All E.R. 908, 930 (per Lord Bridge). 
    
   Second, because the plaintiff was one of an undifferentiated class of people 
   affected by the defendant's actions consider the argument that '[t]he fact 
   that a police station received information that the traffic lights at a 
   particular junction were malfunctioning could not, in my judgment, be 
   sufficient to impose on the police a duty of care to every motorist who might 
   thereafter use the junction.'  Clough v. Bussan [1990] 1 All E.R. 431, 435 
   (per Kennedy J). 
    
   (iii)  Rebuttal of the principle that accidental propinquity does not give 
   rise to liability 
    
   The applicability of the principle that accidental propinquity does not give 
   rise to liability to the case in question may be doubted.  On the basis of 
   the information you have given me, it may be argued that the plaintiff and 
   defendant were not strangers prior to the accident for the following reasons. 
    First, the plaintiff reasonably relied upon the defendant.  Second, the 
   defendant was a public authority and, therefore, the defendant was entrusted 
   by Parliament to look after the plaintiff's interests. 
    
   The principle that accidental propinquity does not give rise to liability may 
   be opposed by arguing that the defendant owed the plaintiff an altruistic 
   duty. 
    
         A.1.1. The defendant owed the plaintiff an altruistic duty 
          
         (i)  The general principle 
          
         The defendant owed an altruistic duty to look out for the plaintiff's 
         interests and this should be recognised by the imposition of a legal 
         duty of care. 
          
         (ii)  Relevance to your case 
          
         The defendant owed the plaintiff an altruistic duty of care for the 
         following reasons.  First, the defendant was a public authority and, 
         therefore, the defendant was entrusted by Parliament to look after the 
         plaintiff's interests.  Second, the defendant was in a position to 
         exercise some control over the person who, or the thing that, was the 
         direct source of the risk in question.  Third, the plaintiff reasonably 
         relied upon the defendant. 
          
         I have found a number of examples of the way in which the principle 
         that the defendant owed the plaintiff an altruistic duty has been 
         applied in the past. 
          
         First, on the basis that the defendant was in a position to exercise 
         some control over the person who, or the thing that, was the direct 
         source of the risk in question compare your case with the argument that 
         'by virtue of superior knowledge, skill and experience in the 
         construction of houses, it is likely that a builder will be better 
         qualified and positioned to avoid, evaluate and guard against the 
         financial risk posed by latent defect in the structure of a house [and 
         hence a builder should owe a duty of care to a subsequent purchaser.]'  
         Bryan v. Maloney (1995) 182 C.L.R. 609, 628 (per Mason CJ, Deane and 
         Gaudron JJ). 
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         Second, on the basis that the defendant was in a position to exercise 
         some control over the person who, or the thing that, was the direct 
         source of the risk in question compare your case with the argument that 
         '[the statutory conferral of exclusive control of all operations for 
         the extinction of a fire,] which may prevent anyone else from fighting 
         the fire at the same time, is ... a consideration supporting the 
         fairness, justice and reasonableness of the existence of a duty of 
         care.'  Capital and Counties v. Hants CC [1996] 4 All E.R. 336, 344 
         (per Judge Harvey QC, overturned on appeal in Capital and Counties v. 
         Hants CC [1997] 2 All E.R. 865). 
          
         Third, because the defendant was in a position to exercise some control 
         over the person who, or the thing that, was the direct source of the 
         risk in question the following quote is relevant: '[the control] 
         entrusted to the local authority [over building work and the way it is 
         done] is so extensive that it carries with it a duty.  It puts on the 
         council the responsibility of exercising that control properly and with 
         reasonable care.  The common law has always held that right of control 
         over the doing of work carries with it a degree of responsibility in 
         terms of the work.'  Dutton v. Bognor Regis United Building Co Ltd 
         [1972] 1 Q.B. 373, 392 (per Lord Denning MR). 
          
         Fourth, because the defendant was entrusted by Parliament to look after 
         the plaintiff's interests consider the argument that 'the council 
         should answer for [its inspector's failure to properly examine the 
         house's foundations].  They were entrusted by Parliament with the task 
         of seeing that houses were properly built.  They received public funds 
         for the purpose.  The very object was to protect purchasers and 
         occupiers of houses.  Yet, they failed to protect them.'  Dutton v. 
         Bognor Regis United Building Co Ltd [1972] 1 Q.B. 373, 398 (per Lord 
         Denning MR). 
          
          
          
   (iv)  Support for the principle that accidental propinquity does not give 
   rise to liability 
    
   The principle that accidental propinquity does not give rise to liability may 
   be supported by arguing that liability would be overburdensome. 
    
         A.1.2. Liability would be overburdensome 
          
         (i)  The general principle 
          
         The principle that liability should not be imposed if it would be 
         overburdensome reflects 'an understandable desire not to impose 
         burdensome and unreasonable obligations' (Shaw v. Hackshaw [1983] 2 
         V.R. 65, 122 (per Gobbo J)). 
          
         (ii)  Relevance to your case 
          
         If liability is imposed, it would place an undue burden on the 
         defendant and people in the defendant's position because the direct 
         cause of the loss suffered by the plaintiff was a third party and, 
         therefore, liability would require the defendant to stop third parties 
         from harming the plaintiff. 
          
         I have one example of the way in which the principle that liability 
         would be overburdensome has been applied in the past.  Since liability 
         would require the defendant to stop third parties from harming the 
         plaintiff consider the argument that  '[only a 24-hour guard on the 
         premises would have been sufficient to prevent vandals entering and 
         starting the fire which damaged the neighbouring property.]  People do 
         not mount 24-hour guards on empty properties and the law would impose 
         an intolerable burden if it required them to do so save in the most 
         exceptional circumstances.'  Smith v. Littlewoods Ltd [1987] 1 A.C. 
         241, 251 (per Lord Griffiths). 
          
         (iii)  Rebuttal of the principle that liability would be overburdensome 
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         The applicability of the principle that liability would be 
         overburdensome to the case in question may be doubted.  On the basis of 
         the information you have given me, it may be argued that liability 
         would not be overburdensome for the following reasons.  First, the 
         courts can be trusted not to set the standard of liability too high.  
         As explained by Lord Slynn in Spring v. Guardian Assurance plc [1994] 3 
         All E.R. 129, 161 '[t]he courts can be trusted to set a standard which 
         is not higher than the law of negligence demands' and by Lord Nicholls 
         (dissenting) in Stovin v. Wise [1996] 3 All E.R. 801, 814 '[in 
         determining whether a duty of care has been breached] Courts are well 
         able to recognise that reasonable people can reach widely different 
         conclusions when making decisions based on social, political or 
         economic grounds'.  Second, liability does not impose and absolute 
         obligation, it only requires the defendant to take reasonable care.  As 
         explained in Carmarthenshire County Council v. Lewis [1955] 1 All E.R. 
         549, 566 (per Lord Reid) 'imposing a duty of care will [not] put an 
         impossible burden on harassed mothers who will have to keep a constant 
         watch on their young children. ...  There is no absolute duty; there is 
         only a duty not to be negligent, and a mother is not negligent unless 
         she fails to do something which a prudent or reasonable mother in her 
         position would have been able to do and would have done'; and in Spring 
         v. Guardian Assurance plc [1994] 3 All E.R. 129, 161 (per Lord Slynn) 
         '[employers] are not being asked to warrant absolutely the accuracy of 
         the facts or the incontrovertible validity of the opinions expressed 
         but to take reasonable care in compiling or giving the reference and in 
         verifying the information on which it is based.'. 
          
         The principle that liability would be overburdensome may be opposed by 
         arguing that the defendant must act at her own peril. 
          
               A.1.2.1. The defendant must act at her own peril 
                
               The defendant is liable for all the losses she causes.  The 
               principle as explained in Stovin v. Wise [1996] 3 All E.R. 801, 
               809 (per Lord Nicholls, dissenting), is that '[h]e who wishes to 
               act must act carefully or not at all.  A producer of ginger beer 
               must adopt a safe manufacturing process.  If this would be 
               uneconomic, he ought not to carry on the business.' 
                
  
                
         (iv)  Support for the principle that liability would be overburdensome 
          
         The principle that liability would be overburdensome may be supported 
         by arguing that liability would discourage the defendant's desirable 
         conduct and that liability would make the defendant behave in a 
         detrimentally defensive manner. 
          
               A.1.2.2. Liability would discourage the defendant's desirable 
               conduct 
                
               (i)  The general principle 
                
               Liability should not be imposed because it would have the effect 
               of discouraging the defendant's desirable conduct. The maxim, as 
               explained by J.E. Jaffey, The Duty of Care 31 (1992), is that 'to 
               impose liability will discourage or hamper certain kinds of 
               activity that are beneficial to the public.' 
                
               (ii)  Relevance to your case 
                
               Liability will deter the defendant's desirable conduct for the 
               following reasons.  First, the defendant was a public authority 
               and has to balance conflicting social, political and economic 
               goals and, therefore, the defendant's decision-making processes 
               should be left unfettered by the threat of liability.  Second, 
               the defendant was a public authority and, therefore, the 
               defendant was acting for the collective welfare. 
                
               I have a number of examples of the way in which the principle 
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               that liability would discourage the defendant's desirable conduct 
               has been applied in the past. 
                
               First, since the defendant was acting for the collective welfare 
               compare your case with the argument that '[the defendant is a 
               public law enforcement agency that acts for the public as a 
               whole.]  While it is always tempting to yield to an argument 
               based on the protection of civil liberties, I have come to the 
               conclusion that the interests of the whole community are better 
               served by not imposing a duty of care'.  Elguzouli-Daf v. 
               Commissioner of Police [1995] 1 All E.R. 833, 842 (per Steyn LJ). 
                
               Second, since the defendant was a public authority consider the 
               argument that '[a] great deal of police time, trouble and expense 
               might be expected to have to be put into the preparation of the 
               defence to [an action in negligence] and the attendance of 
               witnesses at trial.  The result would be a significant diversion 
               of police manpower and attention from their most important 
               function, that of the suppression of crime.'  Hill v. Chief 
               Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith) 
                
               Third, on the basis that the defendant's decision-making 
               processes should be left unfettered by the threat of liability 
               consider the argument that '[i]t is well settled that judges, 
               barristers, solicitors, jurors and witnesses enjoy an absolute 
               immunity from any form of civil action being brought against them 
               in respect of anything they say or do in court during the course 
               of a trial. ...  It is of great public importance that they shall 
               all perform their respective functions free from fear that 
               disgruntled and possibly impecunious persons who have lost their 
               cause or been convicted may subsequently harass them with 
               litigation'.  Sutcliffe v. Thackrah [1974] A.C. 727, 757 (per 
               Lord Salmon). 
                
               Fourth, because the defendant was acting for the collective 
               welfare compare your case with the argument that '[t]he fact that 
               a defendant acts for the collective welfare is a matter to be 
               taken into consideration when considering whether it fair, just 
               and reasonable to impose a duty of care'.  Marc Rich & Co v. 
               Bishop Rock Marine [1995] 3 All E.R. 307, 331 (per Lord Steyn). 
                
               (iii)  Rebuttal of the principle that liability would discourage 
               the defendant's desirable conduct 
                
               The principle that liability would discourage the defendant's 
               desirable conduct may be opposed by arguing that liability is not 
               discretionary and that the defendant must act at her own peril. 
                
                     A.1.2.2.1. Liability is not discretionary 
                      
                     Liability is not discretionary.  This argument was applied 
                     in Marc Rich & Co v. Bishop Rock Marine [1995] 3 All E.R. 
                     307, 320 (per Lord Lloyd, dissenting) where it was argued 
                     that '[the defendant is a] charitable non-profit making 
                     [organisation], promoting the collective welfare and 
                     fulfilling a public role.  But why should this make any 
                     difference?  Remedies in the law of tort are not 
                     discretionary.' 
 
                      
                     A.1.2.2.2. The defendant must act at her own peril 
                      
                     See supra at A.1.2.1.  
                
                
                
                
               A.1.2.3. Liability would make the defendant behave in a 
               detrimentally defensive manner 
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               (i)  The general principle 
                
               If liability is imposed, it would make people in the defendant's 
               position behave in a detrimentally defensive fashion.  The maxim, 
               as explained in Yeun Kun Yeu v. A-G of Hong Kong [1988] A.C. 175, 
               198 (per Lord Keith), is that liability might have a 'serious 
               inhibiting effect' by causing a person in the plaintiff's 
               position to be 'continually looking over his shoulder at the 
               prospect of claims against him, and his activities would be 
               likely to be conducted in a detrimentally defensive frame of 
               mind.' 
                
               (ii)  Relevance to your case 
                
               Liability would make the defendant behave in an undesirably 
               defensive manner because the defendant was a public authority and 
               has to balance conflicting social, political and economic goals 
               and, therefore, the defendant's decision-making processes should 
               be left unfettered by the threat of liability. 
                
               I have a number of examples of the way in which the principle 
               that liability would make the defendant behave in a detrimentally 
               defensive manner has been applied in the past. 
                
               First, because the defendant was a public authority consider the 
               argument that 'parents [and welfare agencies] are daily making 
               decisions with regard to their children's future and it seems to 
               me that it would be wholly inappropriate that those decisions 
               even if they could be shown to be wrong should be ones which give 
               rise to a liability for damages. ...  Sometimes the decisions 
               will involve seeking to determine which of two imperfect 
               solutions is preferable.  It would be unfortunate if the 
               possibility of litigation years afterwards could cause a more 
               defensive and cautious approach to taking positive decisions as 
               to child's [sic] future than would otherwise be the case.'  
               Barrett v. Enfield London Borough Council [1997] 3 All E.R. 171, 
               178-179 (per Lord Woolf MR). 
                
               Second, because the defendant was a public authority consider the 
               argument that 'the imposition of liability [on the police force] 
               may lead to the exercise of a function being carried on in a 
               detrimentally defensive frame of mind.'  Hill v. Chief Constable 
               of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith) 
                
               Third, since the defendant's decision-making processes should be 
               left unfettered by the threat of liability compare your case with 
               the argument that '[wide immunity from civil liability] is given 
               by the law to the Judges, not so much for their own sake as for 
               the sake of the public, and for the advancement of justice, that 
               being free from actions, they may be free in thought and 
               independent in judgment, as all who are to administer justice 
               ought to be.'  Garnett v. Ferrand (1827) 6 B. & C. 611, 625 (per 
               Lord Tenterden CJ). 
B. A contractual relationship between the parties was unfeasible 
 
The second characterisation of the relationship between the plaintiff and the 
defendant which is applicable to the case described in the user input file is 
that the plaintiff and defendant were positioned in such a way that a consensual 
allocation of their rights and obligations was not feasible.  This description 
is apposite  for the following reasons.  First, the defendant was a public 
authority and it is unrealistic to expect people to form contracts with public 
authorities.  Second, the plaintiff was one of an undifferentiated class of 
people affected by the defendant's actions and, therefore, the plaintiff and 
defendant were strangers. 
 
 
   B.1. Liability has a desirable deterrent effect 
    
   (i)  The general principle 
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   Liability should be imposed in order to create desirable incentives for the 
   defendant to take care.  The principle as explained in Hill v. Chief 
   Constable of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith) is that 
   '[p]otential existence of liability may in many instances be in the general 
   public interest, as tending towards the observance of a higher standard of 
   care in the carrying on of various types of activity.'  The deterrence 
   argument is based on the idea that courts should impose a bargain where the 
   parties cannot.  See, for example, William Bishop, Economic Loss: Economic 
   Theory and Emerging Doctrine, in The Law of Tort: Policies and Trends in 
   Liability for Damage to Property and Economic Loss 73, at 78-79 (Furmston 
   ed., 1986) arguing that '[o]ther things being equal, real negotiation between 
   parties is better than judicial guesses at what they would agree.  Other 
   things being equal, a judicially imposed contract is better than none at all 
   where the cost of negotiation is prohibitive.  The advantages of negotiation 
   may become attenuated as difficulty in negotiation increases.' 
    
    
   I have found one example of the way in which the principle that liability has 
   a desirable deterrent effect has been applied in the past.  Since the 
   defendant was a public authority the following quote is relevant: '[liability 
   imposes] a burden on public authorities to act as a check on the arbitrary 
   and negligent performance of statutory duties.'  City of Kamloops v. Nielsen 
   (1984) 10 D.L.R. (4th) 641, 681 (per Wilson J). 
    
   (iii)  Rebuttal of the principle that liability has a desirable deterrent 
   effect 
    
   It is generally true that '[t]he purpose of the courts when recognising 
   tortious acts and their consequences is to compensate those plaintiffs who 
   suffer actionable breaches of duty, not to act as second-line disciplinary 
   tribunals imposing punishment in the shape of damages.'  White v. Jones 
   [1995] 1 All E.R. 691, 720 (per Lord Mustill, dissenting). 
    
   The imposition of a duty of care will not affect the level of care taken by 
   the plaintiff because the defendant was a public authority and, therefore, 
   the defendant's job instils a sense of public duty.  Hill v. Chief Constable 
   of West Yorkshire [1989] 1 A.C. 53, 63 (per Lord Keith) arguing that '[t]he 
   general sense of public duty which motivates police forces is unlikely to be 
   appreciably reinforced by the imposition of [liability in tort] so far as 
   concerns their function in the investigation and suppression of crime.'. 
    
   Negligence liability is not the best means of ensuring that the defendant 
   takes reasonable care for the following reasons.  First, the defendant was a 
   public authority and, therefore, the defendant's activities took place within 
   a statutory framework.  In X (Minors) v. Bedfordshire County Council [1995] 2 
   A.C. 633, 762 (per Lord Browne-Wilkinson) it was held that this is 
   inconsistent with the imposition of a duty of care.  In that case, it was 
   said that '[the Education Act 1981] provides its own detailed machinery for 
   securing that the statutory purpose is performed.  If, despite the complex 
   machinery for consultation and appeals contained in the Act, the scheme fails 
   to provide the benefit intended that is a matter more appropriately remedied 
   by way of the Ombudsman looking into the administrative failure than by way 
   of litigation.'.  Second, the defendant was a public authority and it was 
   accepted in Stovin v. Wise [1996] 3 All E.R. 801, 829 (per Lord Hoffmann) 
   that '[people] can and do protect themselves by insurance against the risk of 
   fire.  It is not obvious that there should be a right to compensation from a 
   negligent fire authority, which will ordinarily enure by right of subrogation 
   to an insurance company.  The only reason would be to provide a general 
   deterrent against inefficiency.  But there must be better ways of doing this 
   than by compensating insurance companies out of public funds.'. 
    
   The principle that liability has a desirable deterrent effect may be opposed 
   by arguing that liability would make the defendant behave in a detrimentally 
   defensive manner and that liability would discourage the defendant's 
   desirable conduct. 
    
         B.1.1. Liability would make the defendant behave in a detrimentally 
         defensive manner 
          
         See supra at A.1.2.3.  
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         B.1.2. Liability would discourage the defendant's desirable conduct 
          
         See supra at A.1.2.2.  

 
 
 
4.  Observations regarding the sample output 
 
 LARA is only a prototype of the kinds of LKBSs which could be based on the 
theory of legal merit argumentation put forward in Chapter 5 of this thesis.  
Notwithstanding its preliminary status, LARA seems very powerful.  As the sample 
output demonstrates, given a simple case description it is capable of retrieving a large 
number of relevant arguments and argument-quotes.  Note also that the content of the 
output is largely determined by the user input file, so a different case description 
would produce a different set of arguments. 
 
 In the next section I attempt to evaluate the performance of LARA and the value of 
its underlying model of legal merit argumentation. 
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B. Evaluation: Answering Possible Objections to the Framework 
 

One of the lessons that the brief history of AI and law research teaches us is that 
caution should be exercised in proclaiming the merits and likely practical applications 
of a new framework.  With this reservation in mind, in this section I attempt to 
evaluate the approach to legal merit argumentation presented in this thesis and to 
assess its potential for making a worthwhile contribution to AI and law research in the 
future. 

 
This task is complicated by the absence of an accepted methodology for evaluating 

an AI model of legal reasoning.  The ultimate goal is to create a paradigm capable of 
being used to build LKBSs which are of practical use to legal professionals.  However, 
there is no obvious way of determining how well an intermediate step, such as that 
provided by LARA, measures up. 

 
Increasing interest is being shown in the empirical testing of LKBS 

performance.549  One of the major problems in a domain without clear standards of 
“right” and “wrong” outcomes, is finding an appropriate baseline against which to 
conduct such an evaluation.  The typical method is to compare a LKBS’s output with 
the results reached, or cases mentioned, in actual judicial opinions.  However, an 
inherent problem with this approach is the danger that the process will be 
subconsciously biased either by building the LKBS and its knowledge base with the 
evaluative cases in mind or by choosing the evaluative cases to match the strengths of 
the LKBS.  For example, how should Popple’s claim that his simple case-based legal 
expert system achieved a 95.24% predictive success rate (that is, it successfully 
predicted the outcomes in 40 out of 42 issues spread over 27 cases in four different 
legal fields) be assessed?550  This success rate is particularly surprising when one 
notices that in a number of his test cases the case index did not capture the facts 
which, according to the court, were dispositive.  If these facts had been different the 
expert system’s result would have been wrong.551  Perhaps such inadequacies in the 

                                                
549 See Edwina L. Rissland, David K. Skalak & M. Timur Friedman, Evaluating a Legal 

Argument Program: The BankXX Experiments, 5 ARTIFICIAL INTELLIGENCE AND LAW 1 (1997); and 
POPPLE, supra note 20. 

  
550 See POPPLE, supra note 20, at 230. 
 
551 See supra notes 146-147 and accompanying text. 
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knowledge base are only noticed when a “wrong” result is returned for a case that will 
later be used to test the LKBS?  If this is the case, then the test results will be far 
superior to the system’s actual performance when given genuinely “fresh” cases.  At 
any rate, since LARA is only intended as a demonstration system implemented with 
respect to one segment of duty of care arguments, an empirical test procedure would 
not be appropriate. 

 
In terms of its practical performance, LARA looks promising in that it produces the 

kind of arguments that a lawyer would use in a similar situation and it retrieves 
pertinent argument-quotes.  The dialogue produced by LARA is similar to the one that 
we imagined would take place between two barristers discussing the desirability of 
imposing liability on a social host.552  Certainly, the sample output contains a wealth 
of material for a lawyer wishing to construct an argument relating to the sample 
problem of a defendant public authority’s negligent certification of an incompetent 
doctor as fit to practice. 

 
I now consider a number of more theoretical objections to LARA and its underlying 

theory of argumentation.  In particular, I consider objections relating to the lack of 
isomorphism between its knowledge base and “the law”, whether its support and 
rebuttal operators are too simplistic, the absence of a connection between the 
generated arguments and specific doctrinal issues, whether LARA has any true 
“intelligence” and whether common sense reasoning problems persist. 
 
 
1.  Isomorphic formalisations and subjective knowledge engineering 
 

The objection: A number of AI and law researchers have stressed the importance 
of using isomorphic formalisations.553  That is, representations that match exactly the 
legal domain being modelled.  Isomorphic representations are important in ensuring 
the veracity and maintainability of the knowledge base.  Thus it may be said that the 
model of legal merit argumentation presented in this thesis is inappropriate for work 
                                                                                                                                       

 
552 See supra Section 5.A.2. 
  
553 See, for example, Trevor Bench-Capon & F.P. Coenen, Isomorphism and Legal Knowledge-

Based Systems, 1 ARTIFICIAL INTELLIGENCE AND LAW 65 (1992). 
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in AI and law because it leaves too much discretion in the hands of the knowledge 
engineer and clearly will not produce isomorphic formalisations. 
 
 

The argument in favour of isomorphic representations is in one sense truistic, but 
in another sense wrong.  Obviously a knowledge representation of an area of law 
should represent the law, and not deviate from it unnecessarily.  This much of the 
argument is obviously true.  The argument can, however, be challenged to the extent 
that it assumes that “the law” can be known without being interpreted.  Contrary to 
this assumption, law is an inherently interpretative exercise.  As Ronald Dworkin 
argues:554 

 
Legal practice, unlike many other social phenomena is argumentative.  Every actor in 
the practice understands that what it permits or requires depends on the truth of 
certain propositions that are given sense only by and within the practice; the practice 
consists in large part in deploying and arguing about these propositions. 

 
Requiring the knowledge in a LKBS to be isomorphic with the domain is like 

requiring a textbook to be isomorphic.  This could be done, but the resulting book 
would not be very useful; it could contain little more than verbatim transcripts from 
cases and statues.  The analysis and interpretation that are required in producing a 
good textbook must also be a part of the construction of a useful LKBS. 
 

It is true that my model calls for a larger role to be played by the knowledge 
engineer than in many LKBSs.  This is because it works with arguments rather than 
cases and rules, for which more guidance is provided by the domain, and it requires 
the structural relationships between legal merit arguments to be mapped out.  The 
process of knowledge base construction – ordering the domain in terms of topics and 
sub-topics, identifying argument-bites, their structural relationships and illustrative 
argument-quotes, breaking the corpus of relevant legal materials into argument-steps 
and their constituent data, claims, warrants and assumptions – has a large subjective 
element.  Two competent legal scholars working with the same body of material 
would quite probably come up with similar, but significantly different, knowledge 
bases.  In consequence, it is impossible to claim that the system’s knowledge base and 
the arguments that are produced from this information, are objective outgrowths of the 
                                                

554 DWORKIN, supra note 218, at 13 (emphasis in original). 
 



 224 

domain being modelled.  The “primitive entities” in the knowledge base are not final 
and uncontroversial, but rather are chosen by the knowledge engineer as a powerful 
and useful interpretation of the domain.555 
 

These points are important, but they should neither be found surprising nor 
regarded as disadvantageous.  The legal community shares a large degree of 
understanding of the nature and content of legal merit arguments, but individual 
lawyers still have their own opinions.  In the same way that the information in a legal 
treatise is necessarily personal to its author, the knowledge in a LKBS for the 
production of legal merit arguments will also necessarily be personal to its knowledge 
engineer and should be similarly open to peer review, assessment and modification. 
 
 
2.  The support and rebuttal operators are too simplistic 
 

The objection: The rebuttal canons in LARA’s reasoning module are too simple to 
capture the richness of real world arguments.  The ontology is limited to simple 
attacks upon data, warrants and claims.  This repertoire is barren compared with, for 
example, the forms of argument catalogued by Skalak and Rissland.556  These authors 
identify more complex argument forms, such as the “slippery slope” argument, the 
“straw man” argument and the “turkey, chicken and fish” argument.557  How can an 
ontology that does not mention such argument types give an adequate account of legal 
reasoning? 
 
  

                                                
555  See UMBERTO ECO, THE SEARCH FOR THE PERFECT LANGUAGE 276 (1997). 
 
556 See Skalak & Rissland, supra note 490.   
  
557 The argument forms mentioned in the text, and a number of others, were catalogued by Skalak 

& Rissland, supra note 490, in conjunction with their CABARET system.  The authors defined the 
argument forms mentioned in the text as follows: a “straw man” argument is (supra, at 21) a way of 
disparaging an argument as attacking a proposition which is far more extreme than the proponent’s 
actual position;  a “slippery slope” argument is (supra, at 22) an argument that there is no rational 
distinction between the proponent’s case and another case where the proposed outcome would be 
clearly undesirable; and a “turkey, chicken and fish” argument is (supra, at 19) a double-negative 
argument that the current case is so unlike cases where the rule in question did not apply, that it should 
apply to this case. 
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Far from being a weakness, the simplicity of the support and rebuttal relationships 
between argument-steps and between argument components is a strength of the 
structuralist approach.  The whole point of the analysis is to avoid the contextual 
complexity that comes from attempting to produce, for example, a slippery slope 
argument.  Perhaps the most famous example of a slippery slope argument is 
contained in Lord Buckmaster’s dissenting judgment in Donoghue v. Stevenson.558  
Arguing against the imposition of a duty of care on the defendant ginger beer 
manufacturer, his Lordship argued that:559 

 
There can be no special duty attaching to the manufacture of food … .  If such a duty 
exists, it seems to me it must cover the construction of every article, and I cannot see 
any reasons why it should not apply to the construction of a house.  If one step, why 
not fifty?  Yet … no action against the builder of [a house] exists according to the 
English law … . 

 
To argue in this fashion calls upon the kind of common sense knowledge which AI 

applications have traditionally failed to model.  It is not simply a matter of telling the 
program that “bottles of ginger beer are like houses”.  To reason robustly in a slippery 
slope fashion requires knowledge of the kinds of differences that exist between bottles 
of ginger beer and houses – such as, a bottle of ginger beer is transportable, perishable, 
mass produced, often given away, not subject to local authority inspections during 
construction and its contents are intended to be physically consumed – and the ability 
to tell whether any of these differences gives rise to a plausible distinction in a 
particular case.  For example, using a slippery slope argument to reason against the 
applicability of an “expiry date” labelling requirement on a bottle of ginger beer 
because it would be clearly inapplicable to a house is not at all convincing.  
Furthermore, to be versatile and provide advice generally, the system would need 
knowledge not just about bottles of ginger beer, but also about clothes, appliances, 
automobiles, services and so on.  As I have discussed earlier,560 such a system would 
be far more complicated than contemporary AI techniques allow. 
                                                

558 Donoghue v. Stevenson [1932] A.C. 562. 
 

559 Id. at 577-578.  Note that the law has in fact evolved to reach the bottom of Lord Buckmaster’s 
slippery slope and now recognises that “the builder of premises [is] under a duty to take reasonable care 
to avoid injury through defects to the persons or property of those whom he should have in 
contemplation as likely to suffer such injury if care is not taken.”  See Murphy v. Brentwood DC [1990] 
2 All E.R. 908, 916 (per Lord Keith). 

  
560 See, for example, the “Sally and Sarah” story from the introductory chapter, supra pp. 4-5. 
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On the other hand, while LARA attempts to steer clear of overly contextual modes 
of argument, its stock of argument operators is more nuanced than, for example, the 
very general “rebutting” and “undercutting” relationships found in Prakken and 
Sartor’s argumentation framework.561  This middle path between the very abstract 
relationships identified by Prakken and Sartor, and the very context dependent 
argument forms analysed by Skalak and Rissland, may prove to be more suitable for 
use in a LKBS environment than either of the extremes.562 
 
 
3.  The generated arguments do not relate to specific doctrinal issues 
 

The objection: An advocate does not make legal merit arguments in a vacuum.  
They are tied to specific issues, such as, a controversial rule interpretation, or the 
resolution of conflicting rules or precedents.  No such links are made by this model of 
legal merit argumentation.  Furthermore, in creating an argument, there are issues of 
style, emphasis and development to consider.  Where do such issues fit in? 
 
 

The observations in this objection are accurate.  LARA has not been designed to 
apply the legal merit arguments within its knowledge base to the points of conflict that 
arise in formal doctrinal reasoning.  Although legal merit arguments bear on issues 
such as rule formulation, interpretation and application, and analogical reasoning, 
LARA does not attempt to apply the legal merit arguments it generates in this way.  
Rather LARA produces arguments which address the broad merits of the case and the 
application of these reasons within particular doctrinal contexts is left to the user.  Nor 
is LARA intended to grapple with the issues of style, voice, emphasis and thematic 
development that a lawyer must address who is attempting to weave a collection of 
legal merit arguments into a consistent and compelling argument.  Instead, the legal 
merit arguments are presented “in the rough”, and these matters of discretion and 
judgment are left to the user.  
 

                                                
561 See supra Section 3.A.2. 
 
562 This not to say that the stock of argument operators used by LARA could not be expanded.  I 

briefly address this issue in Section 9.C. 
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Whether or not this is seen as a deficiency depends on the appropriate demarcation 
of roles between the user and the LKBS.  I have argued previously that expert systems 
are not well suited to issues of rule formulation, application and defeasibility, or 
analogical reasoning.563  Similarly, they are not well suited to assisting with the 
stylistic aspects of argument.  I would, therefore, argue that the tasks referred to in this 
objection are appropriately left to the user. 
 
 
4.  LARA is merely a complicated thesaurus of arguments  
 

The objection: LARA has no understanding of the arguments it produces.  By using 
labels such as defendant_was_at_fault and no_liability_without_fault_ 

bite, a misleading impression is given that LARA has an awareness of what it is doing.  
But these are mere labels, they could just as easily be replaced by khsajkdakfj and 
bdydu.  All LARA does is trace through a pre-defined index and retrieve arguments 
through an exact pattern matching algorithm. 
  
 

This is an objection which is often raised against AI programs in general.  At a 
basic level, any computer program consists of only a list of simple instructions which 
are executed by a computer with no more self awareness than an everyday household 
appliance.  However, if Roger Schank is right in believing that “the bulk of what 
passes for intelligence is no more than a massive indexing and retrieval scheme that 
allows an intelligent entity to determine what information it has in its memory that is 
relevant to the situation at hand, to search for it and find that information”564 then 
LARA is arguably intelligent.  However, rather than enter a debate about relationship 
between intelligence on the one hand and creativity, learning, breadth of knowledge, 
understanding and self-awareness on the other, it may be more pertinent to simply 
observe that LARA both behaves with apparent intelligence over a limited domain and 
is useful in a practical sense. 
 
5.  The persistence of the problem of common sense reasoning 

                                                
563 See supra Section 2.B.   

 
564 SCHANK, supra note 309, at 84-85. 
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The objection: Despite claiming to be abstract and structural, a LKBS based on 

the model of legal merit argumentation put forward in this thesis still faces problems 
of common sense reasoning.  These problems cannot be by-passed if the goal is a 
realistic and useful LKBS. 
 
 

Two of the problems of common sense reasoning which have been noted 
previously seem to reoccur in LARA’s operation.  These are the problems of 
determining whether a proposition is true with respect to the case at hand and a case-
based reasoning type problem of retrieving the most relevant argument-quotes.  
 

The first problem is of far less significance than it was found to be in the context 
of rule-based logic and argumentation frameworks.  Because the goal of LARA is to 
maximise the set of potentially relevant arguments produced, a proposition can be 
used to describe the case in hand as long as it is arguably true.  Unlike either rule-
based logic which might draw an erroneous conclusion or an argumentation 
framework which might disregard a relevant argument, in LARA there is no error cost 
(other than a longer output) associated with adding a proposition to the user input file 
even if there are doubts as to its veracity. 
 

In finding relevant argument-quotes, LARA takes full advantage of the structuralist 
approach.  LARA’s search task is much simpler than in a case-based reasoner for two 
reasons.  First, LARA only searches through the argument-quotes associated with one 
particular argument-bite at a time.  Since there are far fewer items to choose between 
than in a typical case-based reasoner, the indexing task is much simpler.  Second, 
whereas a typical case-based reasoning system indexes entire cases, LARA is only 
concerned with a short extract which illustrates a particular argument-bite.  Short 
quotes such as these are much easier to index than complex cases.  For these reasons, 
although a more complicated selection process might be an improvement,565 LARA 

functions adequately by simply indexing argument-quotes according to a predefined 
triggering datum. 
6.  Conclusions 

                                                
565 See Section 9.C. 
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In this section I have considered a number of theoretical objections which might be 

raised against LARA and its underlying model of legal merit argumentation.  I have 
shown that these objections can be met and that this framework can be justified as a 
worthwhile addition to the stock of research paradigms in AI and law.  In the next 
section possible future developments are considered. 
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C. Future Developments 
 
LARA is a first attempt at formalising the structural model of legal merit 

argumentation put forward in this thesis.  In this section I briefly discuss three ways in 
which LARA could be expanded to capture more aspects of the underlying model, and 
then consider the applicability of this framework in domains other than negligence 
liability.   

 
LARA could be expanded in a number of ways.  First, although the semi-formal 

standard form currently used by LARA is one of its strengths relative to traditional 
formal logic, it could still be developed in a number of ways.  In particular, predicate 
logic might prove to be a more suitable underlying logic than propositional logic.  
Propositional logic is adequate for LARA’s purposes, but is cumbersome for expressing 
the concept of an individual object, an object property and relations between objects.  
The standard form could also be expanded beyond the present linear relationships 
between a single datum and a single claim.  Since two or more data are often appealed 
to in justifying the conclusion of an argument, a richer standard form allowing for 
more complex interactions between data and claims can be envisaged as 
worthwhile.566  A final enhancement to the standard form would be to model warrant 
backings, that is, the reasons to accept a particular warrant, as active components.  
Where included, a backing is simply noted as part of the narrative description for a 
warrant.  The standard form would be improved by making backings active 
components so that they could be supported and rebutted by other arguments. 
 

Second, the catalogue of argument operators developed in this thesis could be 
refined and built upon.  The relationships of support and opposition implemented in 
LARA by no means constitute a definitive collection.  For example, Kennedy also 
considers a “mediation” argument operator which asserts the priority of one out of a 
pair of conflicting argument-bites.567  The recognition and implementation of further 
operators would provider a richer index of arguments and enable a more 
encompassing traversal of the argument search space. 

                                                
566 See, for example, BICKENBACH & DAVIES, supra note 208, at 71; and Mark Vorobej, Hybrid 

Arguments, 17 INFORMAL LOGIC 289 (1995). 
 
567 See Kennedy, supra note 299, at 84-86. 
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A third possible development is in the storage and retrieval of argument-quotes.  
This process could be improved by also indexing argument-quotes according to the 
jurisdiction and authority of the source and also the doctrinal issue which the quote 
addresses.   
 
 A final issue to consider is the application of my structural model of legal merit 
argumentation beyond the field of negligence liability. LARA has only been tested with 
the knowledge base files from this domain, therefore one should hesitate before 
drawing conclusions about its wider application.  However, the work of other legal 
semioticians has demonstrated the presence of similar argument structures in criminal 
law, contract law, statutory interpretation and case analysis.568  Much more work 
necessarily remains to be done in testing LARA across broad sections of legal 
discourse.  The applicability of the model beyond legal discourse also remains to be 
explored.  The use of stock narratives seems just as prevalent in other discourse 
domains such as politics and morality as it is in legal discourse.  Therefore, the 
extension of the LARA framework to these areas is also worthy of further investigation. 

 

                                                
568 See Balkin, supra note 298, at 217-221. 
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D. Conclusions 
 
Legal merit arguments and argument-quotes are small portions of cases and 

articles where the most important and powerful reasoning steps are often found.  They 
are also the parts of a legal work which seem most often referred to in later cases and 
articles.  Furthermore, because an argument-quote is the expression of a single idea569 
and because of the elegantly simple structural relationships which exist between their 
underlying argument-bites,570 argument-quotes are simpler to index and reason with 
than rules or cases.  Overall, because of their concision, importance and indexability, 
legal merit arguments are very suitable entities for AI and law applications. 

 
In this part of my thesis I have introduced a framework for the computational 

storage, indexing and retrieval of legal merit arguments.  LARA demonstrates the 
practical utility of the theory of legal merit argumentation presented in Part Two of 
this thesis.  It generates relevant arguments, retrieves on-point quotes from its 
knowledge base and the underlying theory stands up to a number of posited 
objections.  In conclusion, LARA is a promising demonstration of a model of legal 
merit argumentation which has the potential for future development in AI and law. 
 

                                                
569 Similarly, L. Karl Branting, Reasoning with Portions of Precedents, in PROCEEDINGS OF THE 

THIRD INTERNATIONAL CONFERENCE ON ARTIFICIAL INTELLIGENCE AND LAW 145, 152 (1991) argues 
that because of the multifaceted nature of precedents which typically “comprise a number of distinct 
reasoning steps, any one of which may be applicable to some future case” portions of precedents should 
be reasoned with rather than whole cases. 

  
570 Without being able to take advantage of the simple structural relationships between argument-

bites such an index would be “phenomenally complicated.”  See SCHANK, supra note 309, at 68.  
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X. CONCLUSIONS 
 

In this thesis I have investigated the nature of legal merit argumentation by asking 
what are the basic building blocks of substantive arguments in law, when are they used 
and how do they combine.  The result of this exploration has been the development of 
a structural model of legal merit argumentation well-founded in legal theory and 
useful as a paradigm for the construction of AI applications in the legal domain. 

 
Many aspects of this thesis can be seen as a reaction to the failure of rule-based 

logic and argumentation frameworks to adequately capture the important 
characteristics of legal reasoning.  As discussed in Chapters 2 and 3, the restrictions 
imposed by formal logic – in terms of the entities modelled, the way they are 
represented and the treatment of conflicts in the knowledge base – severely limit the 
practical importance of these paradigms.  In terms of my overall approach to legal 
reasoning, I have argued that legal discourse, which is culturally situated and 
commonly admits arguments to be made for both sides in a dispute, should be seen as 
a form of practical argumentation.  This encompassing framework is free from a priori 
assumptions about the nature of legal discourse and provides a suitable foundation for 
LKBS design. 

 
Although practical argumentation provides a powerful vantage point for analysing 

legal reasoning it does not automatically signal which of the entities that populate 
legal discourse should be modelled or how this should be done.  Two factors informed 
my decision to investigate the feasibility of computationally modelling legal merit 
arguments rather than follow the traditional focus on rules and cases.  The first factor 
was the importance of legal merit arguments to everyday legal discourse.  The second 
was the “structuralist hint” which suggested that they would be suitable for 
computational representation and retrieval.  Chapter 5 investigated this hint and 
presented a structural model of legal merit argumentation in terms of the basic entities 
which are present and the grammar which links them together.  The value of this 
model was illustrated in Chapter 6.  Here I used this framework as the basis for an 
exposition of legal merit arguments based on the relationship between the parties that 
occur in duty of care arguments. 
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In formalising and implementing my structural model of legal merit argumentation 
at the symbol level (Chapters 7 and 8) I was guided by the principles that the resulting 
LKBS should generate arguments rather than provide solutions, clearly distinguish 
between knowledge and meta-knowledge, and employ a rich model of argument 
layout. 

 
LARA is a working demonstration of the viability of designing LKBSs based on the 

theoretical account of legal merit argumentation put forward in this thesis.  In terms of 
its computational operation, LARA is particularly notable for the rich semi-formal 
standard form used to represent legal merit arguments and the use of meta-level 
argument operators to reason with this knowledge. 

 
Seen as a legal information retrieval system, LARA exhibits many of the relative 

advantages which such systems typically possess in comparison with conventional 
research tools.  In particular, a vast amount of easily updateable information may be 
stored for fast and accurate recall, and multi-dimensional links between pieces of 
information can be traced and presented more easily than in a linear text.   

 
On the other hand, LARA avoids some of the disadvantages associated with free 

text legal databases such as LEXIS and WESTLAW.  The online availability of a rapidly 
growing quantity of legal information – including cases, statutes and texts – carries 
with it the risk that users will increasingly become lost in a sea of unstructured and 
unfiltered information.571  Free text databases provide few clues as to the relative 
importance of the retrieved documents and exact text-matching has many limitations.  
LARA, and the theory of legal merit argumentation which lies behind it, suggest a more 
focussed and more conceptual approach.  In particular, LARA only stores argument-
steps and their components, and this information is indexed so as to point the way to a 
rich and complicated web of supporting and opposing arguments.  In this way LARA is 
able to avoid many of the problems of information overload associated with 
comparable computerised research tools.  

 
Common sense reasoning and natural language understanding have proved to be 

stumbling blocks for the development of AI applications in law as much as in other 
                                                

571 See generally Richard Haigh, What Shall I Wear to the Computer Revolution? Some Thoughts 
on Electronic Researching in Law, 89 LAW LIBR. J. 245 (1997).  
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spheres.  An important theme of this thesis is that some of these problems can be 
avoided by adopting a suitable framework.  In particular, I have been careful to 
appropriately demarcate the responsibilities of the LKBS vis-à-vis the end user and to 
exploit the structural relationships which exist in legal merit argumentation.  
Regarding the appropriate role for the LKBS, I have produced a system which 
generates arguments which may help a lawyer construct a legal brief, but which does 
not attempt to solve legal problems, to manipulate linguistic entities such as rules, nor 
to reason analogically.  In terms of the structural relationships which exist in legal 
merit argumentation, I have argued that these provide a powerful index for the storage 
and retrieval of argument-bites, and allow argument operators capable of finding 
supporting and rebutting arguments to be implemented. 
 

Legal merit arguments are used daily by lawyers in the construction of legal briefs, 
judicial decisions and academic commentaries.  In this thesis I have demonstrated the 
feasibility of using a structural model of legal merit argumentation to store and 
retrieve such arguments computationally.  This thesis may, therefore, have opened up 
a new and worthwhile path for long term research in AI and legal reasoning. 
 
 
 


